City of Fontana’s
Application and Contract

Attachment 2
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| AUG 09 2817
LOCAL AGENCY FORMATION CONMISSION LAFCOG
COUNTY OF SAN BERNARDINO $an Bemardino County

APPLICATION FOR

EXTENSION OF SERVICE BY CONTRACT  LAFCOSC # 2%

(A certified copy of the City Council/District Board of Directors resolution or a letter from the City
Manager/General Manager requesting approval for an out-of-agency service agreement must be
submitted togethsr with this application form.)

AGENCY TO EXTEND SERVICE:

AGENCY NAME: City of Fontana, California

CONTACT PERSON: Cecilia Lopez-Henderson, Administrative Project Coordinator
AD.DRESS: 8353 Sierra Avenue, Fontana, CA 92335

PHONE: (909) 350-6743 |

EMAIL: chenderson({@fontana.org

CONTRACTING PARTY:
NAME OF
PROPERTY OWNER:

CONTACT PERSON:

MAILING ADDRESS:
PHONE:
EMAIL:

ADDRESS OF PROPERTY

Sultana Avenue LILC

Matt Englehard, Vice President, Alere Property Group LLC
Development & Construction

100 Bayview Circle, Suite 310, Newport Beach, CA 92660

(949) 509-5000

menglhard(@alerellc.com

Representative: Pam Steele, Senior Vice President

Hogle-Ireland, Inc., 1500 Iowa Avenue, Suite 110
Riverside, CA 92507: Ph: (951) 787-9222: Fax: (951) 781-6014

Email: psteeele@hogleireland.com

PROPQOSED FOR CONTRACT:_ 8261 and 8375 Sultana Avenue, Fontana, CA 92335

CONTRACT NUMBER/
IDENTIFICATION:

PARCEL NUMBER(S):
ACREAGE:

Preannexation Agreerment No. 11-00002
0232-051-02, -03, -11, -12, -26. -27. -35 and -38
31.16+/- acres .
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San Bernardino LAFCO
Extension of Service by Contract Application Form
July 2010

The following questions are designed to obtain enough information related to the proposed
agreement/contract fo allow the Commission and staff fo adequately assess the proposed
service exiension. You may include any additional information which you believe is periinent.
Use additional sheets where necessary.

1. (a) List the type or types of service(s) to be provided by this agreement/contract.

Sewer service will be provided by the City of Fontana,

(b) Are any of the services identified above "new" services to be offered by the agency?
[ JYES|[ X] NO. I[f yes, please provide explanation on how the agency is able to
provide the service.

2, Is the property to be served in the agency’s sphere of influence? [ X] YES [ ] NO

3. Please provide a description of the service agreement/contract.

The Preannexation Agreement is for the provision of sewer service to an industrial
high-cube warehouse/distribution facility, The building measures 647,244 square
feet on a 31.16 acre site that is located on the east side of Sultana Avenue, between
Foothill Boulevard and Arrow Boulevard.
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San Bernardino LAFCO
Extension of Service by Contract Application Form
July 2010

4, (a) Is annexation of the territory by your agency anticipated at some point in the future?
[ 1YES [ X]NO. if yes, please provide a projected timeframe when it anticipates filing
an application for annexation of territory that would include the area fo be served. If no,
please provide an explanation as to why a jurisdictional change is not possible at this
time.

The parcels are not contignous to the City of Fontana’s corporate boundaries; however,
the proposed development requires-sewer service. The County of San Bernardino does
not have the sewer facilities to serve the project site.

(b} Is the property to be served contiguous to the agency’s boundary? [ ] YES [X] NO.
If yes, please provide explanation on why annexation to the agency is not being
contemplated,

5. ls the service agreement/contract in response to a threat to the public health and safety
of the existing residents as defined by Government Code Section 56133(c)? [ ] YES
[ X ]NO. Ifyes, piease provide documentation regarding the circumstance (i.e., letter
from Environmental Health Services or the Regional Water Quality Control Board).

6. (a) What is the existing use of the property?
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San Bernardino LAFCO
Extension of Service by Contract Application Form
July 2010

The project site is used as a metal truss manufacturing facility (Universal Truss), which
includes storage of wood pallets. Seven buildings currently occupy the site totaling
77,314 square feet with additional canopy and other structures on site. The project site
is mostly paved. The project site is in the unincorporated County area and is designated
Regional Industrial (IR) under the County’s Land Use District. The site is surrounded
by similar light to medium level industrial uses to the east, south and west with vacant
land to the north, and some residential uses to the west.

The most recent approvals for the site include a Conditional Use Permit (CUP-
01/W153-82), which was approved by the County of San Bernardino in 2002 for
additional outside storage of trusses, and truss manufacturing equipment on the site. In
-addition, in 2005 a lot line adjustment was approved by the County to adjust the parcel
lines between four parcels (LLA-W153-82/2005/L.LAOL),

b) Is a change in use proposed for the property? [ X ] YES [ [ NO. If yes, please
provide a description of the land use change.

The project proposes to replace the existing use with a new -industrial -high-cube
warehouse/distribution facility with office space. The project site is located within an
industrial hub, which includes warchouse, distribution, and manufacturing uses to the
east, south, and west of the project site.

7.. If the service agreement/contract is for development purposes, please provide a
complete description of the project to be served and its approval status.

Project Description:

On April 28, 2011, an application for a Conditional Use Permit was submitied to the
County of San Bernardino Land Use Services Department (Planning Division) for an
industrial high-cube warehouse/distribution facility. The total building area measures
647,244 square feet (including 12,000 square feet of office space), on a 31.16+/- acre
site. The project site is located on the east side of Sultana Avenue, between Foothill
Boulevard and Arrow Boulevard in the unincorporated County area in Fontana's Western
Sphere of Influence.. The proposed project also includes a Parcel Merger to combine the
existing eight lots into one 31.16 acre parcel of land.

The proposed project will include 249 parking spaces; seven of the parking spaces will
be ADA accessible as outlined in the Americans with Disabilities Act. Due to the
anticipated operational needs of potential end users, the prOJect proposes 118 dock doors
and 167 trailer parking spaces.
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San Bernardino LAFCO
Extension of Service by Contract Application Form
July 2010

8.

10.

The quantity of stalls will accommodate ample ftrailer parking spaces for an
industrial/distribution  use. As defined by San Bernardino  County,
warehouse/distribution facilities are used primarily for the storage and/or consolidation
of manufactured goods prior to their distribution to retail locations or other warehouses.
These facilities are commonly constructed utilizing concrete tilt-up technique, with a
typical ceiling height of at least 24 feet.

Approval Status:
On November 17, 2011, the San Bernardino County Planning Commission approved the
Conditional Use Permit (No. P201100197) for the proposed development.

Are there any land use entitlements/permits involved in the agreement/contract?
[ X]YES|[ ] NO. If yes, please provide documentation for this entitiement including
the conditions of approval and environmental assessment that are being processed

. together with the project. Please check and attach copies of those documents that apply:

Tentative Tract Map/Parcel Map

Permit (Conditional Use Permit, General Plan Amendment, etc.)
Conditions of Approval

Negative Declaration (Initial Study)

Notice of Determination (NOD)/Notice of Exemption (NOE)
Department of Fish and Game (DFG) Receipt

Others (please identify below)

—1 e Py — e —t
KX XX
Ll T S Wy —

The documents noted above are attached.

Has the agency proposing to extend service conducted any CEQA review for this
contract? [ X1 YES [ 1NO. If yes, please provide a copy of the agency’'s environmental
assessment including a copy of the filed NOD/NOE and a copy of the DFG Receipt.

The project was found to be ¢xempt from further environmental review and a Notice
of Exemption (NOE) was filed. A copy of the NOE is attached.

Plan for Service:

(a) Please provide a detailed description of how services are to be extended to the
property. The response should include, but not be limited to, a description of. 1)
capacity of existing infrastructure, 2) type of infrastructure to be extended or added to
serve the area, 3) location of existing infrastructure in refation to the area to be served,
4) distance of infrastructure to be extended to serve the area, and 5) other permits
required to move forward with the service extension. .
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San Bernardino LAFCO
Extension of Service by Contract Application Form
July 2010

The City of Fontana will be providing sewer service to a project site that is located
outside its corporate limits. The City has the facilities and capacity to serve the
project site from an existing sewer line on Foothill Boulevard. To serve the proposed
development, approximately 400 feet of sewer line will be constructed along Sultana
Avenue that will intersect with the main sewer line on Foothill Boulevard.

(b) Please provide a detailed description of the overall cost to serve the property. The
response shouid include the costs to provide the service (i.e., fees, connection charges,
etc.) and also the cosis of all improvements necessary to serve the area (i.e.
material/equipment costs, construction/installation costs, eic.).

Fontana’s Development Impact Fees shall include the following, which may be amended
from time to time:

PP

DESCRIPTION OF FEE MULTIPLIER FEE
FEES/CHARGES AMOUNT
Fire Facilities Fee! ~ $0.05 sf 647,244 sf $32,362.20
! Storm Drain Fee' $10,194./ac 30.88 acres $314,790.72
| Sewer Connection Master Fee $876.61/EDU* | 7.9287 EDUs $6,550.38
Sewer Facilities Expansion Fee’ $4,909./EDU 7.9287 EDUs $38,921.99
Total Development Impact Fees $393,025.29

"The project site is located within the City’s “in-fill” development area, thus the
Preannexation Agreement reflects a 50% reduction in Storm Drain Fees and Fire Fees,
The Sewer Facilities Expansion Fee is a pass through fee that is collected by the City on
behalf of the Inland Empire Utilities Agency. Therefore, the Sewer Facilities Expansion
Fee is not subject to a 50% reduction.

This Development Impact Fees-Infill Program, as set forth in the City’s Comprehensive
Fee Schedule, shall apply so long as the program remains in effect as of the date of the
actual sewer connection. The Landowner shall pay the amount of those fees in effect at
the time the sewer permit is issued as set forth in the Preannexation Agreement.

*EDU = Equivalent Dwelling Unit (Number of Fixture Units x Coefficient = EDU)
107 Fixture Units x 0.0741 Coefficient = 7.9287 EDUs

*Indicates a pass-through fee collected for the Inland Empire Utilities Agency (IEUA),
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San Bemardino LAFCO
Extension of Service by Contract Application Form
July 2010

1,

Fontana’s sewer connection charges and LAFCO filing fee shall include the following,
which may be amended from time totime:

CHARGE FEE FEE AMOUNT
Sewer Deposit* 4 x monthly rate x # of EDU’ $1,843.89
Sewer Connection Permit Fee $25.00 $25.00
LAFCO Filing Fee $6,600.00 $6,600.00
Total $8,468.89 |

Sewer deposit fee calculation (as of July 1, 2012):
4 x Monthly Rate x Number of EDU
4 x (sewer fee = $19.76 + industrial surcharge $19 x 1.5 times city sewer rate) x 7.9287
4 x (§58.14)x 7.9287 = $1,843.89

Noted on Page 6.

. {c) Please identify any unique costs related. to the service agreément such as outside

City/District rates or additional 3M party user fees and charges (i.e., fees/charges
attributable to other agencies).

‘| The monthly sewer rate for industrial development that is outside the City’s corporate
| boundaries is $58.14 per Equivalent Dwelling Unit (EDU) per month.

(d} If financing is to occur, please provide any special financial arrangement between
the agency and the property owner, including a discussion of any later repayment or
reimbursement (if available, a copy of the agreement for repayment/reimbursement is to
be provided.).

The property owner is responsible for hiring a contractor for the installation and
connection of the proposed development to the City’s existing sewer system. The
costs of improvements and financing are borne by the property owner.

Does the City/District have any policies related to extending service(s) outside its
boundary? [ X] YES [ | NO. If yes, has a copy been provided to LAFCO?[ 1] YES [ X]
NO. If not, please include a copy of the policy or policies (i.e., resolution, municipal code
section, etc.) as part of the application.
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San Bernardino LAFCO
Extension of Service by Conftract Application Form
July 2010

On August 26, 2008, the City of Fontana and County of San Bernardino entered into a
Memorandum of Understanding (MOU) for the City’s Western Sphere of Influence,
A copy of the adopted MOU is attached for your information, The MQOU includes a
copy of the City’s adopted Annexation Policy.

CERTIFICATION

| hereby -certify that the statements furnished above and in the attached exhibits present the
data and“information required for this evaluation of service extension to the best of my ability,
and that the facts, statement and information presented herein are true and correct to the best
of my knowledge and belief.

-SIGNED BY: % 4

_ KENNETH R. HUNT, City Manager
DATE: ,9/7/ // >

REQUIRED EXHIBITS TO THIS APPLICATION:

1. Copy of the agreement/contract.
2. Map(s) showing the property to be served, existing agency boundary, the location of
infrastructure to be extended, and the proposed location of the infrastructure to be
~ extended.
3. Certified Plan for Service (if submitted as a separate document) including financing

arrangements for service.
Please forward the completed form and related information to:

Local Agency Formation Commission
215 North “D" Street, Suite 204
San Bernardino, CA 92415-0490
PHONE: (908) 383-8900 « FAX: (909) 383-9901
Email: lafco@lafco.sbecounty.gov
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RECORDING REQUESTED BY
AND WHEN RECORDED RETURN TO:

City of Fontana

8353 Sierra.Avenue :
Fontana, California 92335
Attn: City Manager

Exempt from Recording fee
pursuant t6-Gov't Code § 27383 N _
A (Space above for Recorder's use)

PREANNEXATIQN AGREEMENT NO. 11-00002
-beﬁi'een: :

CITY OF FONTANA
.- a California. municipal corporation .

e w R C s
Co e e

and

* SULTANA AVENUE LLC
"+ Landowner

[Dated a's of July 23, 2012 for referetice purposes only]
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1. PA.RTIES AND EFFECTIVE DATE.

%IWM% % Eﬁ&fﬁ «JPaf e s. This Preannexanen Agreement (“Agreement”) 18 entered
mto as of this 23“i day of July, 2012 betWeen the City of Fontana, a Cahfé’fiﬁ"

'b‘u" :‘e*ss located at 100 Bayview Circle Smte 310, Newport Beadh, CA”Q ¢ -
Landowner are sometimes individually referred to herein and “Party” and- eellectlvely as' the
“Part1es ?

1. B. Effective Date. This Agreement will not become effective until. the date
("Effective Date") on which it has been executed by Landowner and has been, fapproved by the
City Council. City shall deliver a fully executed counterpart original of this Agreement to
"Landdwner within ten (’1 0) days from City's execution of this Agreement.

2. RECITALS.

2.A. Landowner has fee title to that property, in umncorporated San Bernardino
County, commonly known as Assessor Parcel Number 0232-051-02, -03, -11, -12, -26, -27, -35,
and ~-38 (the “Property”), more particularly deseribed in Exhibit “A” attached hereto and
incorporated herein by this reference. An Assessor Parcel Map is attached hereto as Exh1b1t “B”
and incorporated by this reference.

2.B. The City is conteriiplating annekation ofcértain territory, including Landowner’s
Property which is also located within the “Western Sphere of Influence”, as defined in and
subject to the Memorandum of Understanding (“MOU”) between the City and County of San
Bernardino approved on August 26, 2008, and &5 it may be amended from time to time, as well
as the City’s annexation policy as amended from time to time. A current copy of the MOU is
attached hereto as Exhibit “C” and incorporated herein by reference. A current copy of the
City’s annexation policy is attached hereto as Exhibjt “D” and incorporated herein by reference.

2. C. The City has general planned and prezoned the Western Sphere of Influence and,
upon annexation, the Property will be zoned General Industrial (M-2) in accordance with the
City’s Zoning District Map. :

2.D. Landowner desires to build a 647,244 square foot industrial building to be used as
a high-cube warehouse distribution facility (“Project”) and has requested that the City enter into
this Agreement and City desires to provide sewer service to the Project. City has further
determined that it is in the best inferest of the citizens of the City and the Landowner to
encourage the development of this Project.

3. TERMS,

In order to facilitate the annexation and the development of this Project the City and
Landowner agree to the following: :

16498.0000116598059.3
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3. A, City’s Obligation.

(2)  Annexation. Subject to Secnon 3. A, (c) noted below upon oompletron
of the annexation; the Property: shall be subject to the same beneﬁts -and oblrganons as other
propertres zoned- General Indusn'ral (M-Z) by the Crty : . :

(p’)ﬁ : No Repnesentatlon or Warranty Regardmg Annexatron Nothing
herein shall be deemed as 2 representation or warranty by Crty that the annexation of the
Property will be completed. & :

- (o) Zoning. The Parties acknowledge that the City-has prezoned the Property,
and upon annexation, the Property will be zoned General Industrial (M-2). Notwithstanding the
foregoing, or anything to the contrary contained herein, this-Agreement shall not limit the right
of Landowner to continue any existing legal use upon the Property that is conducted prior to
annexationy. but isseonsideréd a-18gal noncornforming use following:-atmexation and/or due to
future changes to the Crty‘s General Plan or zomng ordmances

(d) Development Standards The proposed developrnent shall meeb exxstmg
City standards as required in the MOU and as approved by San Bernardmo County 8 Conditional
Use.Pefmit No::P201100197. R

3 B Landowner s Obhgatlons.
“,,_;. ¥, * B B .

(a) Development Impact Fees In connectron with the proposed
development; T'aridowner-shallpay all'fees and charges and make sll"déposits requlred by any
applicable’ City-ordinance:er resolition, including those:feey idéntified in thie MOV agit taybe
amended from time to time. The Landowner shall pay the City all development impact feés in
effect at the time of sewer connection permit issuance. Present estrmates of those fees are set
forth in Exkibit “E* and mcorporated herem by reference ' ‘

- The project site is looated w1thm an “in- ﬁll” development area, thus the development
ifvipact- féés-feflect a.50% reduction in- 8torm Drain Fée§“anid Fire’ Fees. This Development
Impact Fees:THfl Programv as set forth ii'thé City's Coniprehénsive Fee Schediile, shal} apply
56 long ds thE* Progiam Femidins ‘it Sff&6t as of the dite of the actudl sewier connection:  The
Landowner shall pay the amounts of these fees at the time of the sewer permit issuance as set
forth in the Agreement, and shall  pay the final Development Impaot Fees Infill Program in effect
at the trme of the sewer perrmt 1ssuance

's£‘,|

by  Clly Provisioik: of Sewer Service, -The cny agrees to- provrde sewer
servies 4rid 4*¥ewer Sortivction t6said development providdd that (1) Such’ Lantlowner 'oomplles
with the City’s dnnékatiots’ golicy, 4§ it'hidy be amendéd Fory fime 5 tirde (a Slitr "Eo*py of
which s attathed as Extiibit “D™), (2) the Fdrndownér micets all other Crty"reé[mrem d pays
all fees itiposéd: By thie City pursudat t5-thie Milnrclpal Code and other policies and régiitatiors,
as they may be amended from time-to-time, in connection with such sewer service; and (3) the
Landowfier pays to the Clty those development 1mpact fees Wlnoh would be apphoable to the
developritent, it weré to decur wrthm city limits as required under the Clty 5 ourrent fee
soheclule and thie MOU at the time a sewet connection permit is 'isshed afd in the améunts as

may be established froni timé-to-time by the City, provrded hotwever, that the City shall riot
2
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require the payment of any impact fee which is imposed by sthe-Cbunty to--fund the same
mfrastruoture .as bezng furide :by the Clty imp tfee

T ?f’“"'u

also agrees to pay any ; .
_ E&fﬁnﬁssmn (LA-*FGC) THo: ,feeSAShaH;melﬁﬁe but no’c

;}, CnF wd 1 Sy BN

Sewer Depos1t (see Exh1b1t “F”)

Vo

~Sewer Conneotlon Pemut Fee {fs ee Bxhzblt e 2 ’)

LAFCO Fﬂmg Fes (see Ex]:ublt “F”)

Development Jrnpact Fees ag 1deﬂt1ﬁed on Exhlblt “E” and Seetlon 3; B. (a)
Landowner agrees to be bound by all C1ty ordmanoes rules and regulauons respecting
the sewer system - . ‘ s "

3.C. Event of Default. For purboses of Section 3.C., an "Event'of Default" shall mean
the occurrence of any of the following during the term hereof

(a) Landowner materially breaches any of the ob11gat10ns of ﬂus Agreement

[}

, (b) Subject to Section 3.A. {c). noted above and Sectlon 4, M (Force Majeure)
noted below, Landowner suspends or ceases operahon of the development for a peridd in excess

of thirty (30) days;

(¢)  Landowner makes a materialmiszepresentabion of any fact or tem.-in any
document executed by the City with respect to this Agreement;

() Upoﬁ. the attachment, levy, éxecution or other judicial seizure of any
-substantial portion of the assets of Landowner, that is not released, expunged, bonded,
discharged, or dismissed within thzrty (30) days aﬁer the attachment, levy, execution or seizure;
and.

(¢) Landowner becomes insolvent or unable to pay Landowners’ debts
generally as they mature, makes a general assignment for the benefit of creditors, admits in
writing Landowners’ inability to pay Landowners’ debts generally as they mature, file or have
filed against it a petition in bankruptcy or a petition or answer seeking a reorganization,
arraingeinent with creditors of othier siffilar relief undér the Federal baiktuptey laws or utider any
___.___QﬂleLapplleablelaw Qﬂheﬂnﬁedjiﬂesmofﬁmemumystatejheneoﬁmsenmjolhe@_ e
appointment of & trustee or receiver for it or for a substantial part of Landowner’s Property.

3.D. Irrevocable Consent to Annexation. In exchange for the City’s commitments
hereunder to make the sewer connection available to Landowner, Landowner hereby consents to
the annexation of the Property to the City. Provided that City has fully complied with its
obligations under this Agreement,, Landowner agrees to covenant for itself, its agents,

3
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employees, -gontraciors, heirs; successors and assigns (“Successors™) mot in.any way objeet 10,
protest, delay, frusfrate or otherwise impeds .any- anmexation proceedings: ‘conocetning : the
annexation of the Property to the.City.. Provided that Qity has.fully eomphed with its:obligations
under tlns Agreement .Landowner and its- -Suecesgors shall .cooperate-in.gvery ‘reasonable way
Wlth; the Jequests -of the City, the..San.Bernardine. Losal -Agency; Formatien- Gommission
(“L&ECO” ;O any, o;hen;pubhe -Ageney in any procegdings-to anmexithe Property to the Gity.
The Landowner’s and its Successor’ '8 .gooperation shall-include; butmet be limited to, the: filing
of all necessary applications, petitions, plans, drawings, and any other documentation or
information required by the: 01ty, LAFCO o1 any other--publm ageney at no- oost or expense to
Landowner or its«Buccessor, w ¢ -

.3 E Duranon pf Agregment‘.: ThlS Agreement shaIl remain in effect fora term of
three (3) years from the Effective' Date or upon expiration of the County’s land use approvals,
including any extensions, or whichever occurs first. Approval of this Agreement is contingent
uper the-elosure:of the:escrow fopthepatcels as identified in: Exhibit “A’ attached hereto wh1eh
must eceurno later*than September 30 2012 for*ﬂns Agreement to’ be effeetWe e
B AT LT AR N YR A MO e Tl : weoh

ey 3 iR Pmpeﬂ;y Mam;enanee Landowner agrees 40 mamtam the Property in good
condition -apd-in. camplxance with, reasonable industrial standards. Reasonable standards: are
defined. asqthe.Jeviel of:maintenance :service necessary to-keep;the: appearance and: operation of-
the Property: free.from v1s1b1e defeets detenox:anon,, d1rt and debns .......

)

. :‘

A'-. he
!-Lf LI

. A G. Amendm [Rggle E tensmnsﬂ; : C1ty and Landowner rnay amend tlus
Agr entl,by w:nﬁen .an;dmentﬁmnwrally executed by b,oth parties. ; Such amendments.shall
not,invalidate this- Agreement, or- relieve or release , any: Ratty from. its obhga‘nons under this
Agreement unless gxpressly. stated so by such amendment : . ‘

4, GENERAL PROVISIONS.

) 41A General Comphance. Landowner agrees to eomply w1th all apphcable federal,
state and loeal 1aws an egulanons, lneludmg but not limited to the City’s Building, Planrnng
and Code Enforcement D1 j 5%« 1. . , ‘ B

Eatre L o e
: : H ? Poat

4B Walver of’ anblhty Accordmgly, Landowner shail walve the Czty from all
11ab111ty resultmg “From'’ any damage to property or unﬁmshed or poor quahty werk catsed by a
contractor.

s, defend and mdemmfy Cn:y, and
) jees agents, representatlves and
an'd"_all aetual or aIl edyclanns actions;, su1ts eharges,
X ( udxng reasonaBle ¥rne'ys fees, expert w1tness fee:
eourt costs) whatsoever tHat arig out 'Landowner $ or any of its contractor S. perfomance or
Hp: fotmance §f ﬂns Agreement L idowner shall defend at Landowner s own eost expense
ahd fisk, dity ‘and ll such aforesaid sults actionis or other legal proceedmgs of every k;nd that
may be brought agamst Cify and it§ respective directors, officials, officers, attotneys, employees
agents, representatives and volunteers. City shall hold harmless,, defend, .and , indemnify
Landowner and its respec‘ave directors, ofﬁcmls ofﬁcers, attorneys,. ernployees agents,

4
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4. D. Suspensmmor Tei?mmatwn Cu;yzmay sﬁsp;and @raﬂtemunate atims Agreement in
whole or in part, if Landowner matenally fails to comply with anyterm ofthis Ajpreentent ot
with any of the rules, regulations or provisions referred to herein; and the City may declare
Eandownerineligible for-any- ﬁ.mther partic1pait1on i Cxty comtractsf 1ins additlon o other remeches
asﬁpr@wded by law. - S . B

4. E. Attorneys' Fees In: t,-h@'?% event of :the. hnngmg t7‘01’- an-action’ ot su;itﬁby a Par,_t,y
against another Parfy-by reason..of. any-bteach. of any of the .cosvenants “contained -inthis
Agreement or any other dispute between the Parties concerning this Agreement, then, in that
event, the prevailing Party in such action or ‘dispute, whether by final judgment’or out of court
settlement shall be entitléd to have and recover of &nd frorm the other-Party 1l costs atid expenses
of suit or claim, including actifal:attorneys' fees. Any judgment: br.order entered in any final
judgment shall contain a specific provision providing: for the recoveryof all-costs atid expenses
of suit or claim, including actual attorneys’ fees (collectively, the "Costs") incurred in enforcing,
perfecting and executing such judgment. For the pistposes of this: Séttion; Costs shall include,
without limitation, attorneys’ arid experts’ fees, costs and expenses ificurred in the following: ()
post judgment motions; (if) contefipt proceedings, (iii) garnishmest, levy, and debtor and third
party examination; (iv) discovery; and (v) bankruptcy litigation. This Section shall survive any
expiration ortermination of this Agreement.

4.F. Interpretation. City and Landowner acknowledge that this Agreement is the
product of mutual arms-length ilegotiation and drafting. Accorditigly, the rule of construction °
which provides the ambiguities in a document shall be construed against the drafter of that
document shall have no application to the interpretation and enforcement of this Agreement. In
any action or proceeding to interpret or enforce this Agreement, the finder of fact may refer to
any extrinsic evidence not in difect conflict with any specific provision of this Agreement to
determine and give effect to the intention of the parties.

4, G, Counterpart Originals; Integration; Modification. This Agreement may be
executed in by the Parties in counterparts, all of which together shall constitute a single
Agreement. This Agreement constitutes the entire understanding of the Part1es with respect to
the-matters set forth-in this Agreement-and-supersedes any and-all writings-and oral-disciissions
concerning the same. The performances of City's and Landowner’s respective obligations under

this Agréement are not intended to benefit any party other than the City or Landowner, except as
expressly provided otherwise herein, The foregoing notwithstanding, the City is declared to be
an intended third party beneficiary of the Landowner s obligations hereunder.

4.H. No Waiver. Failure to insist on any one occasion upon strict compliance with
any of the terms, covenants or conditions hereof shall not be deeméd a waiver of such term,

- 5_
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covenant or condition, nor shall any waiver or relinquishment of any rights-or powers hereunder
at any one time or more times be deemed a waiver or relinquishment of such other right or power
at any other time or times.

4.L  Venue; Jurisdiction; Governing Law. Any legal action or proceeding
concerning this A greement shall bé filed'and prose ited in the appropriate court in the County of
San Bernardino, California. Each 'Party.hqi;pto'.ij*révﬁﬁably consents to the personal jurisdiction
of the court. This Agreement shall be govemed by the laws of the State of California, without

regard to conflict of laws principles, '

4.J. Invalidity; Severablhty If any portlon of this Agreement is declared invalid,
illegal, or otherwise unenforceable by & court of competent jurisdiction, the remaining provisions

shall continue in full force and effect.

4, K. Authority’to Enter Agreement; Subcontracting; Recordation. Each Party
warrants that the individuals who have signedsthis~Agreement have the legal power, right, and
authority to make this Agreement and.bind each fespective Party. Subcontracts, if any, shall
contain a provision making theém:subject to all pro¥isions stipulated in this Agreement. The

- Parties agree that this Agreement may be recordéd with the San Bernardino County Recorder’s
Office. R sl

4. L. Non Assignability.. Landowner,may not assign any of thieir rights or obligations
under this Agreement without the express written.gonsent of the City, which may not be
unreasonably withheld or delayed. Notwithstanding the foregoing, Landowner may assign this
Agreement, upon written notice to City:-(j):to any entity in which Landowner owns a majority
and controlling-interest, and, (ii).following:the completion of the Improvement. Work to any third
party who purchases the Business for the purpose of operating the Business on the Property in
substantially the same manner as Landowner currently opesates the Business. No unpermitted
successor or assign of Landowner’s rights under this Agreement shall be deemed to possess or be
entitled to exercise any such right; provided, however, that the obligations of this Agreement
shall nonetheless be binding upon such unpermitted successor or assign.

4, M. Force Majeure. Landowner shall be excused for the period of any delay in the
performance of its obligations hereunder, when prevented from so doing by any cause beyond its
control including, but not limited to, construction, labor unrest, litigation, unavailability of
material, weather, war, acts of God, and refusal or failure of governmental authorities to grant
necessary approvals and permits for construction of the Improvements in the manner
contemplated herein ("Force Majeure").

4.N. Notices. All notices required or allowed by this Agreement shall be in writing
and addressed as set forth below. Notices shall be deemed received upon (i) actual receipt by the
intended recipient if the method of delivery is personal service, messenger service or facsimile
transmission, (ii) actual receipt by the intended recipient if the method of delivery is overnight
delivery service such as Federal Express or the like, or (ii) three business days after deposit in
the United States mail, postage prepaid, return receipt requested. Notices shall be addressed as
follows:

16498.0000116998059.3
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If to City: City of Fontana
8353 Sierra Avenue

With a copy to: Best Best & Krieger LLP
o .',3500 Porsche Way, Suite 200
“Telephone: (50%) 989- 8584
Facsimiile: (909) 944-1441

Attn: Glerk 150D SefF Ballinge—

Sultana Avenue LLC
100:Bayview Circle, Suite'310
Newport Beach, CA. 92660
{949) 509-5000

Attn: Matt Englhard
Hogle-Ireland, Inc.

1500 Towa Avenue, Suite 110
Riverside, CA 92507

(951) 787-9222

' Attri: Pam Steele

Any party's address for notices may be changed by written notice as provided above,

If to Landowner:

With a copy to:

[Signatures on following pages]
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SIGNATURE PAGE
PREANNEXATION AGREEMENT
CITY:

CITY OF FONTANA
a California municipal corporation

e L i
ATIEST: -
] _ o AR AN ;
I O S R e P
Tonia Lewis, City Clerk ~ % :
YT e '

ol -

At L
VED ASITO, LS

BEST BEST & KRIEGER LLP

A e

By: %@ﬁgﬁ_
) P zi

Dated: July 23,2012 Sultana Avenue LLC

16498.6000116998059.3




ACKNWLéG’““ ENT
State of California
County of . ; RA GE e i)
on July 25, 2012 ' ___béfore'me, _Sandy Jung, Notary Public

EEETR A AL (insert name and titie of the officer)

personally appeared  Daniel L. Webb |
who.proved: to,,,meeorj the" basas-m; satisfactory evidence to be the person(,s’)’ whcrse riame(s} isfare-

subseribed to the Wifhin. in :;nt#and acknowledged to me that Fef& yexecutsd the same In
histherithsir authorized cap: aes} and that by his/herithelir signature¢s) on the instrument the

person(sy, or the entity upon behalf of which the person(syacted, executed the Instrumerit.

| certify under PENALTY OF PERJURY under the laws of the State of Califomnia that the foregoing
paragraph is true and correct.

P ssuw S
WITNESS my hand and official seal. y. sy Y commlun # 1968157

Notary Public - Calitornia

Signature {Seal)

Oranqo county
.2




-

. .
{ -

)y

STATE OF CALIFORNIA )
) ss.
COUNTY OF SAN BERNARDINO )

- On RU—QL&S\' 7, 2012 , before m d’Z\aLM L. PDJL@’A , Notary
Public, persofially dppearedc~ & : . whe proved
to.me. on the basis of satisfactory.evidénce {0 be the persoA 'f‘r hose nameés-) istare subscribed to
the within .instryment and, apknowledged 10 me. that, ha/».sh’aLﬂmy executed, the same in
hls/her/then' authonzed cagamty@cﬁ), and fhat. by hlséher/uﬂmr Signature(s) on the instrument the
person¢sy; or the entity upon:behalf of whlch the personfsyacted, executed the instrument.

1 cerfify under PENALTY. OR-PERJURY under-the laws of the Stat@ of Cahforma that
the foregomg paragraph is true and correct. R .

WITNESS my hand and official seal,

Notaty Public




o A

STATE OF CALIFORNIA )
) 8s,
COUNTY OF SAN BERNARDINO )

ey 2080 bé“fere:.'-'iﬁe e e, Notary

he withit --nste Eics et} it hef§he/théy executed Tthe | §ame in
his/Her/their auth‘en}zed oaphclty(ws), A thst by his/hertticis™s gnature(s) ot the insttument the

person(s), orithe &ntity lipon behalf fvwhich the pérson(E) acted exetufed the ihstéhment.,

I-oertify undet"PENALTY- OF PERJURY under the Iaws of the State of California that
the foregoing paragraph is true and correct,

WITNESS my hand and official seal.

Notary Public
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TO
PREANNEXATION AGREEMENT
LEGAL DESCRIPTION OF PROPERTY

ASSESSOR PARCEL NO. 0232-051-02, -03, -11,-12, -26,-27, -35, AND -38

Real property in the unincorporated area of the County of San Bernardino, State of
California described as follows:

PARCEL 1. (APNS: 0232-051-12-0-000 AND 0232-051-11-0-000)

LOTS 154 AND 167, ALL IN ETIWANDA VINEYARDS, IN THE COUNTY OF SAN
BERNARDINO, STATE OF CALIFORNIA, AS PER PLAT RECORDED IN BOOK 17 OF
MAPS, PAGE 29, RECORDS OF SAID COUNTY.

EXCEPTING THEREFROM ALL OIL, GAS AND OTHER HYDROCARBON AND
MINERAL SUBSTANCES CONTAINED IN THE PROPERTY, PROVIDED THAT
GRANTOR, ITS SUCCESSORS AND ASSIGNS, SHALL NOT HAVE THE RIGHT TO GO
UPON THE SURFACE OF THE PROPERTY FOR THE PURPOSE OF EXTRACTING SAID
OIL, GAS OR OTHER HYDROCARBON AND MINERAL SUBSTANCES, NOR FOR ANY
PURPOSE IN CONNECTION THEREWITH, BUT SHALL HAVE THE RIGHT TO
EXTRACT AND REMOVE SAID OIL, GAS AND OTHER HYDROCARBON AND
MINERAL SUBSTANCES BY MEANS OF SLANT-DRILLED WELLS LOCATED ON
ADJACENT OR NEARBY LAND, OR BY ANY OTHER MEANS WHICH SHALL NOT
REQUIRE ENTRY UPON THE SURFACE OF THE PROPERTY, AS RESERVED BY
SANTA FE LAND IMPROVEMENT COMPANY, A CALIFORNIA CORPORATION IN
THE DEED RECORDED DECEMBER 27, 1985, INSTRUMENT NO. 85-329463, OFFICIAL
RECORDS.

PARCEL 2: (APNS: 0232-051-02-0-000 AND 0232-051-03-0:000)

LOTS 155 AND 166, EXCEPTING THEREFROM THE EASTERLY 22-1/2 FEET THEREOQF,
LYING WEST OF THE WEST LINE OF MALAGA STREET, DEEDED TO THE
ATCHISON, TOPEKA AND SANTA FE RAILWAY, A KANSAS CORPORATION,
RECORDED MAY 15, 1923, IN BOOK 795, PAGE 200, OF DEEDS, RECORDS OF .SAID
COUNTY; ALL IN ETIWANDA VINEYARD, IN THE COUNTY OF SAN BERNARDINO,

o STATE OF CALIFORNIA, AS PER PLAT RECORDED IN BOOK 17 OF MAPS, PAGE 29,
RECORDS OF SAID COUNTY.

EXCEPTING THEREFROM ALL OIL, GAS AND OTHER HYDROCARBON AND
MINERAL SUBSTANCES CONTAINED IN THE PROPERTY, PROVIDED THAT
GRANTOR, ITS SUCCESSORS AND ASSIGNS, SHALL NOT HAVE THE RIGHT TC GO




- £
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UPON THE SURFACE OF THE PROPERTY FOR THE PURPOSE OF EXTRACTING SAID
OIL, GAS, OR.OTHER HYDROCARBON AND MINERAL SUBSTANCES, NOR: FOR ANY
PURPOSE IN CONNECTION THEREWITH, BUT SHALL MAVE.THE RIGHT*TO
EXTRACT AND REMOVE SAID OIL, GAS AND OTHER HYDROCARBON AND
MINERAL SUBSTANCES BY MEANS OF SLANF:DRILLED WELLS-LOCATED ON
ADJACENT OR NEARBY LAND, OR BY ANY OTHER MEANS WHICH SHALL NOT
REQUIRE -ENTRY UPON THE ‘SURFACE OF THE PROPERTY, AS RESERVED BY
SANTA FE LAND IMPROVEMENT COMPANY - A" CATIFORNIA "CORPORATION- IN
THE DEED RECORDED DECEMBER 27, 1985, INSTRUMENT NO. 85-329463;OFFICIAL
RECORDS.

PARCELS (APN: 0232- 051-27 0- 000)

PARCEL 3A:.

THE NORTH 1/2 OF LOT 151, ETTWANDA VINEYARDS TRACT, IN THE COUNTY OF
SAN BERNARDINO, STATE OF CALIFORNIA, AS PER MAP RECORDED IN BOOK 17
OF MAPS, PAGE 29, IN THE OFFICE OF THE COUNTY RECORDER OF SAID COUNTY.
PARCEL 3B:

THE EAST 120.00 FEET OF THE SOUTH 1/2 OF LOT 151, ETIWANDA VINEYARDS
TRACT, IN THE COUNTY OF SAN BERNARDINO, STATE OF CALIFORNIA, AS PER
MAP RECORDED IN BOOK 17, PAGE 29, IN THE OFFICE OF THE COUNTY RECORDER
OF SAID COUNTY.

PARCEL 4: (APN: 0232-051-26-0-000)

THE SOUTH 1/2 OF LOT 151, ETTIWANDA VINEYARD TRACT, IN THE COUNTY OF
SAN BERNARDINO, STATE OF CALIFORNIA, AS PER PLAT RECORDED IN BOOK 17
OF MAPS, PAGE 29, RECORDS OF SAID' COUNTY. SAVING AND EXCEPTING THE
EAST 120 FEET THEREOF.

PARCEL 5: (APN: 0232-051-38-0-000)

THE i?VBST 1/2 OF LOT 150 OF ETIWANDA VINEYARDS, IN THE COUNTY OF SAN

BERNARDINO, STATE OF CALIFORNIA, AS PER PLAT RECORDED IN BOOK 17 OF

MAPS, PAGES 29 AND 30, RECORDS OF SAID COUNTY.
TOGETHER WITH THE WEST 1/2 OF LOT 139 OF SAID ETTWANDA VINEYARDS,

EXCEPTING THEREFROM THE NORTH 105.00 FEET OF THE WEST 1/2 OF SAID LOT
139,

13
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STAFI‘E OF’“CALE“ORN 3 S'fPER PLAT REC.R’D’E) IN B@@K 17 QF MAPS "‘PAGBS 29
AND 30; RECORBS OF SAID'COUNTY.,

EXCEPTING THEREFROM THE NORTH 105.00 FEET OF SAID LOT 138, _

SAID LEGAL DESCRIPTION IS MADE PURSUANT TO CERTIFICATE OF COMPLIANCE
NO. WVL 080-05, LLA NO. W153-82, RECORDED AUGUST 29, 2006, INSTRUMENT NO.
20060590656, OFFICIAL RECORDS.

14
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TO
PREANNEXATION AGREEMENT
ASSESSOR’S PARCEL MAP

[Attached Behind This Page]
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SEXHIBIT C.
TO
PREANNEXATION AGREEMENT

MEMORANDUM OF UNDERSTANDING BETWEEN THE CITY OF FONTANA
AND COUNTY OF SAN BERNARDINO

(WESTERN SPHERE OF INFLUENCE)

[Attached Behind This Page]
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MEMORANDUM OF UNDERSTANDING

~ * BETWEEN-
CITY OF FONTANA
AND
COUNTY OF SAN BERNARDINO
AUGUST 26, 2008

' WESTERN SPHERE OF INFLUENCE

|




: MEMORANDUM OF UNDERSTANDING
A (Western Sphere of Iiifluence)

This Memorandum of Understanding (Western Sphere of Influence) ("Agreement”) is
*entered into between (1) the City of Fontana, & California general law city and municipal
- cerporation ("City") and, (2) the County of San Bernardino, a pelitical subdivision of the State of
A;Ealiferrﬁa ("County"). This Agreement is reference dated as of August 26, 2008, This Agresment
“wil} not become effective until the occurrence of the "Effective Date" defined below, If the
“Effective Date does nat occur on or before December 31, 2008, then this Agreement may not
#Ahereafter become. effective and any prior approvals saitd/of siEnatures of the Parties shall be
deemed, automatically and witholit riged of fufther act r inStriment by either Party, rescinded

and void ab initio. The City and the County are sometimes referred to in this Agreement,
individually, as a "Party" and, collectively, as the "Parties”, .

»

; This Agreement will become effective on the date ("Effective Date") on which it has
been approved by both the City Council on behalf of the City and the Board of Supervisors on
behalf of the County and fully exscuted counterpart originals have been exchanged between the
‘Parties. The term ("Term") of this Agreement shall commence on the Effective Date and shal]
~automatically end upon the City’s annexation of the ehtine Westemn Sphere (as defined in Recital
A, below), or either Party's election to terminate this Agreement, which election may be made at
any time and for any reason (or for no reason); notice of which shall be given as provided by
Section 6. o

RECITALS

A. Immediately adjacent to the westerly border of the City is an
unincorporated area of land located within the County and designated by the San
Bernardino County Local Agency Formation Commission ("LAFCO") as the City's
Western Sphere of Influence ("Western Sphere”). The Western Sphere is approximately
8.5 square miles in size. A map depicting the boundaries of the Western Sphere is
attached as Exhibit "A".

B. The San Bemardino County Redévelopment Agency has previously adopted &
redevelopment plan ("Plan") for a redevelopment project area known as the "Speedway
Redevelopment Area" ("Project Area"). The boundaries of the Project Area are located entirely
within the Western Sphere and are also identified on the attached Exhibit “A”.

C. The City provides sanitary sewer services within portions of the Western
Sphere, The City owns and maintains the pipes and other transmission infrastructure
needed to provide such service, whereas the Inland Empire Utilities Agency ("IEUA")
provides wastewater treatment services within portions of the Western Sphere through a
series of agreements with the City. The City's current annexation policy is 1o require any
landowner or developer within the Western Sphere who desires to connect to the City's

—sanilary.sewer system.to either sign an-irrevocable agreementto-annex—to-the City-orto—

complete a pre-annexation agrezment. By this Agreement, the City and County have agreed
on certain practices and procedures that they intend will facilitale economic development
within the Western Sphere, :

08/26/08 -1-
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D. The City and the County ackpowledge that the Western.Sphere, or some portion
of it, may be annexed into the City at some future date. The County furthar acknowledges that the
City's interit in entering intd this Agreement includes ensuring thatdevelopment within the Western
Sphere which occurs prior to such annexation bs accomplished in e manner that as closely as
possible reflects the Clty's practices.and requirements as established in-the City's Development
Code as'it :;ag-z:ggs,;fmm time to time. throughout the Term of this Agreement,

E. . The Paries recognize that developiient within the Western Sphers will be
enhanced.and facilitated by the-investment of publicfunds interthe public Anfrastructure needed to
support such development. The chief sources.of public; funds for such public infrastructure are
those fees and charges imposed and collected from developers within the Western Sphere as a
condition to. the obtaining of building permits .and other emiflements for soch development,
Couﬁfry has e limited-program for the coflection of such fees. The: Citys in connection with the
prgggnpexgtign agreements described in Recital "C" above, reqiires: developers within the

..... N

Weslern Sphere i0. pay tp,the City certain of thosesdevelopmient impactfees that would otherwise
be assessed. against- such dewelopment. if it were located within . the City's jurisdictional
boundarjes, As to;the Western Sphiers; these development impact feeS*will consist solely of sewer
connection and expansion fees;-& storm drainage:facitities fee, & fire facilities fee, and a park
development fee (for residential properties only) (collectively, the "Western Sphere Development
Impact; Fees” or*'Westem Sphere- DIE®), The Western Sphere DIF shall be charged at the same
rates -which City charges-for. similar..development - préjeets- withii ‘the City's incorporated
boundaries, as _such rates may be.emehded:from: time to:time. To facilitate the economic
development and revitalization of thé Western Sphere, the’ City and-thie County have agreed that
the Western Sphere DIF and the comresponding impact fees collested by the County from projects
being developed within the Western Sphere shall be invested into public infrastructure projects
focated within the Western Sphers as more particularly described in this Agreement,
. B B N A L S : .
© F. - - The Parties further recognize that development within' the Western Sphere wilt be
enhanced and facilitated by the reinvestment of sales tax révenies generated within the Western
Sphere as more particularly described in Section 5 .of this Agreemen;

AGREEMENT -

L Section I; Incorporation of Rebitals. The Partiés each’ acknowledge the
accuracy of the factual matters set forth in the Recitals and' further acknowledge that ‘such facts
form the material basis for their entry‘into this Agreeifient, ’ T

: - Section 2; Courity's Obligation toConsult r¢ Dévelopmsht Entitiéméfifs and-
Development Gode and Developient Standard Chanyés: Thé City hds reviewed the Connty's
current Development Code und other reglilations concérning dévelopment within the Western
Sphere (collectively, the “Courity Standéards”). Although not identicalto Clty standards; the’ City
is nonethieless” satisfied that develdpmeint which™takes place in accordance With thie County
Standards will be of sufficient quality-and character 5044 to be coripatible with the develdpmient
in the- adjeining: portion: of .the "City. Accordiigly, and"ifi- ofdér to foster the” ‘continued
development of the Western: Sphere: conisistent with the ‘above objective; thie County agrees as
follows: - . : ' ST o

2.1 " The County shall submit to the City full and eotnplete copiés of
any and all development or other entitlement permits or applications for
development entitlements occurring within the Western Sphere. Such

08/26/08 -2-
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“ifs” Considerition. The
§ comments and, 10 the
ards, t9”incorpprdte such
fons of

TR

[ Ctigirevoiended ShEREeS ks BitHEF By
~approvaliofisuch entitiéiment,

2.2 : «The.Contity shall provide tothie Clty no- 1888 than thirty (30) days
' prior notice;of any. pioposed. changes o ‘atiy ofthe-Colinty Stdhdards,
ineluding General Plan amendmentsiand Zoning s Deévelopment Chde
amendments:The Qounty: shall feview and réasonably respond (b aiiy
suggested changes .apd Colnty. stéff »sHall itcorporate such” City-
fecohimended changes " for. censidération by the County Planning
Gomrmission or Board. of Supervisors;.as applicable. '

23 The requirements of the foregoirig Sections 2.] dnd 2.2 shall not
-operatg to modify; waive or.abridge-any County obligation arising under
the California Environmental Quality: Act (Public Resources Code
Sections 21000, er seg.) ("CEQA") to provide the City with
environmentel notice and epportunity 10 comment as prescribed by
CEQA. ‘

24 The County shall review and consider a proposed change to the
County Standards-to make the County Standards consistent with the
City's Automatic Fire Sprinkler Systems standards as set forth in City
Code Sections 11-26 thru 11-31,

Section3.  City Provision of Sewer Service. To the extent the City/IEUA
has available wastewater (sewer) treatment capacity, the City agress to provide sewer service to
and authorize a sewer connection by any landowner requesting such connection and service
within the Western Sphere provided that: (1) such landowner complies with the City's annexation
pclicy, as It may be amended from time to time (& current copy of which is attached s Exhjbit,
'B"); (2) the landowner meets all other City requirements and pays the applicable sewer service
fees which are imposed by the City pursuant to the City's Municipal Code and other policies and
regulations, as they may be amended from time-to-time, in connection with such sewer service;
and (3) the landowner pays to the City the Western Sphere DIF which would be applicable to the
development if it were to occur in the City at the time a sewer comnection permit is issued.
Provided, however, that the City shall not require the payment of any development impact fee
which is imposed by the County 10 fund the same infrastructure as being funded by the City
impact fee. City agrees that this Agreement will accomplish, in major part, what annexation
would' provide for the Westem Sphere, Therefore, notwithstanding the requirement for a
landowner to comply with the City's annexation policy, the Ciry agrees it will not file a formal

application with the Local Agency Formation Commission seeking to annex any parl of
Speedway Redevelopment Area as Jong as this Agreement is in effect, unless the annexation
application is otherwise agreed upon by the City and the County.
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Section4.  lse of Development Impact Fees Within -Western Sphere. Each

yeur as part of their preparation and approval of their-respeciive Capital Improvement Plans
described by Government Cade Section 66002, the City and the County shal] each use reasonable
good faith efferts to include capitel:dmprovement/public, dufrastructure projects within the
Western- Sphere which will be. funded' by the Western Sphere: DIF (as 1o ‘the City) and*thdae |
development impact fess received by the County from development occurringWwithin the Westérn
Sphere. Without limiting the legislative discretion granted to either the City Council or the Board
of Supervisors, the Parties agree that, to thésafent possible, the following projects shali be given
priority in the allocation: of Western SphereDIF and those development impact fees recéived by
the County from development-occurringwithin the Western Sphere: - -

4.1 . Sewer Facilities

4.2 Storrn Drainage Facilities

4.3 - Park-Development: & central park

4.4 . Fire Facilities o

R N R St i " : : R
...~ »'The above list-is intended-by-the Parties:to be'precatory only.and shall not-be & biriding

commitment to fund. The Countyls:Second District Supervisor-and City's Meyor are suthorizéd to
meet and attempt to resolve any disputes regarding the priority of projeats to'be-funded afid/oradd
new projects, subject to the consent and ratification of the City Council and Board of Supervisors,
Actual funding of such projects shall require Separafe agreemenits for gach”spedific project, as

approved by both the City Council and Board.of. Supérvisors,

ooy -Seption 5, Sales-Tax Adlbcations: It is thie desire of the Parties that a yearty
General-Fupd, commitment 2qital tocapproximately thirgy-seven percent: (37%). of the salés tax
revenue.received by the Parties and attributable fo-the.application of thé:Bradiey:« Bums Uniforny-
Seles and Wse Tax Law (Reveriue and Taxation Code Section- 7200, ef seg) upon taxable sales
and, lgase trapsagtions ecourring. withinthe Western Sphers-(the “Wesiery Sphre Sales Tax
Revenues”) shall be returned:tp that same ares through funding: of public improvementiprojects 4s-
approved by both Parties or projects described in Section 4, above, even if, over time, portions of
the Western Sphere-are incorperated within: the -City.: The @ounty, shall ‘provide ‘the City with a
Statement, of A ccount upon reéquest of the City: The:Statement of Account shall ificlude the
following: Western Sphere Sales Tax Revenue received by the County to date. for the currerit
Fiscal Year; Western Sphere Saies Tax Revenue applied to public improvement projects under
Section 4 gbove from the datg-of this. Agreement. If'the City annexes sorme or all of the Western
Sphere, the City shall.provide the same informationias to- Western Sphere Sales Tax' Revenues:
received by the City to the Gounty. upon request. Jt is the inténteof the Parties that the: sales tax
revenue allocations are to be above and beyond the Parties® current expenditures in the Western
Sphere. TN -

Notwithstanding anything to the contrary in this Agreement, any such Western Sphere
Sales Tax Revenues received by the County and/or City, as applicable, shall remain the sole
property of the County or City, as applicable, unless and until they have been contractually
committed by the owning Party in a separate agreement for & specific project. Notwithstanding
anything in this Section 5 or elsewhere in this Agreement to the contrary, the Parties agree that |
neither Party is making a pledge of Western Sphere Sales Tax Revenues or of their respective
General Funds. Both Parties acknowledge that all Western Sphere Sales Tax Revenues must by -
jaw be deposited into the receiving Party’s General Fund and is subject to appropriation and
expenditure only in accordance with law. Nothing in this Agreement is a representation or
agreement by either Party to fund a particular project or to make a particular expenditure, which
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: eqmred under 'ﬁhl‘s Agrgement
“pad saes onrat suah other: address“a’é}the

City : e
8353 Sierra Avenue i 3B i

Fontana, CA 92335 Sah-Bernardino, CA 92415

Attention: City Manager Atﬁ ntioh.: Cmunty Admimstratwe Officer

Section 7. Inte ratmnModlﬁcahons Thzsimgreement contains the entire
understending of the Parties with respect to the -miatters set forth -in this Apreement and
supercedes any and all prior writings and oral discussions-conceming the same, This Agreement
may not be amandedeexcept by a writing duly signed and duly dpptovedby the"City end County.
This Agreement.is not intended to-and shall-net accrue to the benefit of ¢ any person or entity other
than 1he Crty and the County :

Section 8. Gevemmg Law Thzs Agreement shall be governed by the
procedural and substantive laws of the State of-California,

Section 9. Invalidity: Severability, If any. portion of this Agreement is
declared invalid, iliegal,. or otherwise unenforceable by a court of competent jurisdiction, the
remaining provxslons shall tontinve in full force and effect. :

- Section 10. Caumewart Qriginals, This Agreemem may be executed by the
Parties in counterparts, all of which together shall constitute = smg]e Agreement,

Section 11,  Attorney's Fees If any legal action is instituted to-enforce or
declare any Party's rights hereunder, each Party, including the preva1hng Party, shall bear its own
costs and attorneys' fees.

Section 12, A.uthoriﬂ' to Entar"' into- Agreement. City' and County both

warrani that the individuals who have signed this Agreement have the legal power, right and
authority to makeé this Agreement and bind both respective Parties to this Agreement,

[Signatures on following pages]
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SIGNATURE PAGE
| TO
- MEMORANDUM OF UNDERSTANDING
W estern Sphere of Inﬂuence)

COUNTY: CITY: .
COUNTY OF'SAN BE CITY OF FONTANA, & California legal law
\mty and mumicipal corporation

Paul Biane, Chairmen By: /%?ﬁ
Board of Supervisors Kenneth R. Hunt ~

| , City Manager
Dated:  AUG 26 2008 ' Dated: ﬁé’é’?

:,/

SIGNED AND CERTIFIED TI-IAT

' A COPY OF THIS >,

POTRENT ATTEST:

APPROVED AS TO LEGAL FORM: APPROVED AS TO LEGAL FORM;

RUTHE. STRNGER BEST BEST & KRIEGER LLP

County Coup

By: 2 s _Q#Bag_,/
Rex A 1 inesley, ChifTAss City Attorney

Dated: e 2 Dated: Sg£ b ber Z,Z2008
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" RESOLUTION NO. 2005-85

A RESOLUTION OF THE CITY GOUNCIL OF THE CITY.
OF FONTANA AMENDING THE CITY-'OF FONTANA'S -
POLICY PERTAINING TO ANNEXATION,

~y

WHEREAS, the City Council of the ity of Fontana ("'cny") has approved a policy
pertaining 1o annexation as noted.in Chapter 3 (Land:UseElement) qf“iﬁiéﬁ:s@éh?'ergl Plan;

WHEREAS, the City has determined that in order io promete the City Council's
economic and. General Plan goals. and, ebjectives; amendirg the* City's policy on
annexation is an important benefit for the City's ecomomic develepment; - -

 NOW THEREFORE, BE'IT RESOLVED, determined and ordsred by the - City
Council of the City of Fontana as follows: A LT s

Section 1, .Annexations- shall. be.pursued that promote Cofimunity -balance,
quality development, and improvement of the City's economic base-as folfows: -

Annexations may _‘.bg.-.ini,-t-ia.t.ede-by the Ciy Council (adoptéd” r’—e’émut_ib'h'j or by
property owners or registered voters (written petition); ' SR '

3

.. A Plan for Services-shall bg. prepared for alf annexations and subnﬁitﬁtédi o the
City Counc:l for.review and.consideration;, - . . P S

-1

A fiscal impact analysis shall be conducted for all:annexation Hreast”

, Al City and Local Agency Formation. Commission: (LAFGO) filing fees for.

annexation must be paid by the applicant. S |
Section 2. Irrevocable Agreements 1o Annex for Sewer Service—Existing

Development (Contiguous. and Non-Contiguous Areas) = = - f

I

An Irrevocable Agreement to Annex is an agreement between the landowner and
the City for only. sewer service.. This agreement outlines- that the City shall provide
sewer service outside its corporale limits and the landowner agrees not to oppose a
future attempt by the City to annex the area, Upon approval by LAFCO, the agreement
shall be recorded with the County Recorder's office. Upon recordation, the agreement
shall be considered a covenant on the land.

lrrevocable Agreements io Annex may be utilized when sewer service g
extended outside the City's corporate limils to an existing residence or an existing
commercial or industrial esfablishment {hai s experleneing a failing septic system.

Page 10f 3.
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Reasoiution No, 2006-85

envice—New Devel-

Irevecable Agreements to Annex for sewer service may be utilized for new
developmerits for areas.that are not contiguous 1o the City's limits.

i

LI T TR T , ‘ . «. . Cochy it e Tl N
Ion,d. Preannexation. Agisements—New Developmignt (Contiguous and
Ior B T L X O T .
Non-Contigiotis Areas) o e

A RreannexatiomiAgreement may be utilized for new’ devBlopiients for areas that
are contiguous ernot contiguous 1o the City's lithits. An &pplicant may wish 1 ‘consider
a preannexation agreement to outline land use designations, develepment standards,
cenditional yse. permits approved by the.County-3t San-Bermarding, ‘Wonation of right-of-
way easements, sewer sefvice, and other requiréimenis ag nétessary.

~_Annexation may be deferred by use of a Preannexation Agtesmént If the
following conditions gre-met; .

The propesed development is of a quality and design that is comparable o
existing Clty standards. o

The development mitigation fees would be paid by the developer as required by
all developments in the City. The City wouid agree fo s&t these mitigation fees aside for
use in partnership with County Redevelopment for the creation of the necessary infra-
structure to serve the growth needs of the area, - '

The proposed ‘development wéuld agree to enter into a Preannexation Agree-
ment with the City that would include an Irrevocable Agréement to Annex 1o the City if
and when the area is brought forward for annexation.

The County would agree 1o use recurring revenues generated by development in
the area to supporl community service needs in the unincorporated area of Fontana.

Section 5. This Resoiution shall take effect immediately upon its adoption.

Page2of 3




o
! , T
H LT

(
Resolution No. 2006-2

APPROVED AND ADOPTED this 18fh day of June, 2008,

READ AND APFROVED AS TO LEGAL FORNM:

/s/ Clark Alsop
City Attorney

|, Beatrice Watson, City Clerk of the City of Fontana, California, and Ex-Officio
Clerk of the City Council do hereby certify that the foregoing resolution is the actual
resolution duly and regularty adopted by the City Counall at a regular meeting thereof,
held on the 13th day of June, 2006 by the following vote to wit:

AYES: Council Members Roberts, Rutherford, Scialdone, Warren

NOES: ‘
ABSENT: Mayor Nuaimi

/s/ Beatrice Watson
City Clerk of the City of Fontana

/s/ Mark N. Nuaimi
Mayor of the City of Fontana

ATTEST:

/s/ Beatrice Watson
City Clerk
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