LOCAL AGENCY FORMATION COMMISSION
COUNTY FOR SAN BERNARDINO

215 North “D” Sireet, Suite 204, San Bernardino, CA 92415-0490
(909} 383-9900 « Fax (909) 383-9901
E-mail; lafco@lafco.shcounty.gov
www.sbclafco.org

DATE : SEPTEMBER 19, 2011
FROM: KATHLEEN ROLLINGS-McDONAILD, Executive Officer
TO: LOCAL AGENCY FORMATION COMMISSION

SUBJECT: AGENDA ITEM #12 -- REVIEW AND POSSIBLE ACTION ON ISLAND
ANNEXATION POLICIES AND IMPLEMENTATION DIRECTIVES

BACKGROUND:

Following the reconsideration hearing on LAFCO 3067 et al, the six San Bernardino
Islands, in February 2010 and again at the August 2010 Workshop, the Commission
directed staff to bring back a discussion of its Island Annexation Policy and its directions
and practices for implementation. The Policy is currently identified as follows:

ISLAND ANNEXATION PURSUANT TO GOVERNMENT CODE SECTION
56375.3 (Policy #29 was repealed and replaced by action of the
Commission March 31, 2005, amended October 18, 2006}

1. For the purpose of applying the provisions of Government Code
Section 56375.3, the territory of an annexation proposal shall be
deemed "substantially surrounded” if 52% of its boundary, as set
forth in a boundary description accepted by the Executive Officer, is
surrounded by (a) the affected City or {b) the affected City and
adjacent Cities, or (¢) the affected City and a service impediment
boundary as defined by the Commission to include, but not be limited
to, a freeway, a flood control channel or forest service land.

2. The Commission determines that no territory within an established
County Redevelopment Area shall be included within an istand
annexation proposal, untess written consent has been received from
the County Board of Supervisors and County Redevelopment
Agency.
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3. The Commission directs that a City proposing to initiate an island
annexation proposal shall have conducted a public relations effort
within the area prior to the placement of the item on a Commission
agenda for consideration. Such efforts shall include, but not be
limited to, providing information on the grandfathering of existing
legal County uses into the City, costs to the resident/taxpayer
associated with annexation, and land use determinations.
Documentation of these efforts shall be a part of the application
submitted for consideration by the Commission.

In addition it has been the practice of the Commission to require Cities/Towns when
annexing development related proposals — such as the Arrowhead Springs area to the City
of San Bernardino, the Agricultural Preserve area within the Ontario sphere to the City of
Ontario, the Agricultural Preserve Area within the Chino sphere to the City of Chino —to
require the municipality to annex its islands which meet the criteria of Government Code
Section 56375.3. That statutory language is included as Attachment #1 to this report. For
those proposals initiated by City Resolution between January 1, 2000 and January 1, 2014
this section removes the protest ability of landowners and registered voters within the area.
However, it is important to note, from January 1, 2014 on this section provides for a unique
protest proceeding where the standard protest process for notice and publication are
provided but a simple majority will determine the fate of the annexation/reorganization. The
protest will be considered under the statute which reads as follows:

Government Code Section 57080.

(b)  The commission, not more than 30 days after conclusion of the hearing, shall
make a finding regarding the value of written protests filed and not withdrawn
and shall do either of the following:

(1) Terminate proceedings if written protests have been filed and not
withdrawn by 50 percent or more of the registered voters within the
affected territory.

(2) Order the territory annexed without an election.

So the policy related to the processing of Island Annexations will not expire in January
2014 as many entities have envisioned, but will move to a new process and procedure.

This policy discussion was originally scheduled for hearing on January 19, 2011. At the
January 2011 hearing, staff requested continuance of the policy consideration to the July
2011 hearing. The continuance was to allow for further review with affected cities and the
County and to give them additional time to respond to staff's inquiries regarding the Island
Policies posed in a December 10, 2010 letter, copy included as Attachment #2. The
questions were posed to the County Administrative Office and to the Cities and Towns
which had territory which met the criteria established by State law and Commission policy
for Islands. The Cities and Towns were: Cities of Adelanto, Barstow, Chino, Colton,
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Hesperia, Loma Linda, Montclair, Redlands, Rialto, San Bernardino, Victorville and the
Town of Apple Valley. The questions presented are summarized as follows:

1. Question of whether an additional policy declaration on the issue of “entire island”
should be included in the Island Annexation Policy; and,

2. Question of whether or not to include the Commission’s existing practice of requiring
Cities/Towns to address their islands of unincorporated territory meeting the criteria
under Government Code Section 56375.3 whenever proposing annexation of large-
scale development projects.

As of May 2011, responses to the questions posed were received from the County and the
Cities of Colton, Chino, Hesperia, Barstow, Montclair, San Bernardino and Victorvilie;
copies are included as Attachment #3 to this report. Discussions have taken place with the
staffs of the Cities of Redlands, Rialto and Loma Linda related to the questions posed but
no official response has been provided. The balance of the Cities and Town have not
provided a response to the questions presented.

In general the responses received, except for the City of San Bernardino, have identified
support for or no opposition to the current definition of substantially surrounded adopted by
the Commission and for the question of entire island, that the matter should be addressed
on a case-by-case basis. Secondly, there is no consensus on the issue of making the
current practice of connecting island annexations to the larger development related
annexation application a policy of the Commission. The Cities of Chino and Victorville have
indicated opposition to the imposition of such policy on the basis of the adoption of local
policies that the City will only annex lands and voters who support the proposal and whose
lands would produce a benefit to the City through annexation. This relates to lands which
hold significant potential for sales tax dollars and/or increases in property valuations.

The City of San Bernardino has expressed its position that it must be “exempted” from the
policy as the stipulated agreement settling the San Bernardino Islands case indicated that
that Commission would not impose a condition on the annexation of its island areas.
However, staff does not believe that an “exemption” is necessary given the terms of the
stipulated agreement on the Commission and on the City of San Bernardino indicating it will
not initiate an annexation of an island area until such time as the law regarding protest is
changed.

ISSUES AFFECTING CONSIDERATION:

Since the Commission directed staff to evaluate the existing Island Annexation policy three
significant issues either continue to be processed or have occurred: (1) a request for
Attorney General Opinion on the question of entire island; (2) the State's passage of SB 89
removing the discretionary Motor Vehicle In-Lieu fees for inhabited annexations; and (3)
pending litigation in the case of the Sunset Beach Island Annexation to the City of
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Huntington Beach regarding the ability of the City to extend existing special taxes, i.e.,
utility tax, to an island annexation area. The following summarizes these issues:

1. In March 2010 Senator Gloria Negrete-McLecd requested that the Attorney General
weigh in on the island annexation matter by asking two specific questions:

a. "Does Section 56375.3, pertaining to the annexation of substantially
surrounded islands of unincorporated territory require annexation of the
“entire unincorporated island” as set forth in subdivision (b)(1) and (2) of
Section 56375.37"

b. “May a Local Agency Formation Commission split up county unincorporated
islands which exceed 150 acres into smaller segments of 150 acres or less
for annexation and thereby avoid landowner/voter protest proceedings
pursuant to Section 56375.3(a)?”

The Attorney General’s initial response was that it would not take up the matter due
fo pending litigation. That litigation, Hulse v. LAFCO, was resoived by stipulated
agreement and the matter, in September 2010, was again requested to be
addressed by the Attorney General. To date, no information has been received
regarding the status of the opinion request. However, San Bernardino LAFCO Legal
Counsel and Special Counsel for the CALAFCO have submitted opinions to the
Attorney General (copies included as Attachment #4 to this report). In summary
they have indicated that the entire island must be annexed but the definition of what
constitutes the entire island should be based upon a determination of the affected
LAFCO on the question of substantially surrounded. Until such time as the Attorney
General's Office releases an opinion, we believe that the language of the existing
policy is adequate for addressing these issues. Therefore, staff is recommending
that the Commission direct its staff upon release of the Attorney General Opinion
related to Island Annexations that an item be placed on the next available
Commission agenda for which notice can be provided to review that opinion and its
impact on the Island Policy.

2. OnJuly 1, 2011 SB 89 became effective removing the discretionary Motor Vehicle
In-Lieu Fee (MVLF) funding for inhabited annexations and incorporations which
occurred after 2004. This reduction was the State Budget mechanism to guarantee
the continuation of the COPS Grants due to a dwindling revenue stream for the
State. This legislation was drafted in the dark of night without a serious vetting to
address potential implementation issues, passed by the Legislature on Tuesday
June 28, and signed by the Governor on June 30, effective July 1. Attachment #5 to
this report is the information prepared by Mr. Michael Coleman, Financial Policy
Analyst for the California League of Cities, outlining the effects of this legislation.
The effects in our County are most dramatic for the City of Fontana which processed
LAFCO 3048 addressing the full range of its istands, removing a total of $1,397,806
MVLF funding with a return of $298,859 COPS grant, a loss of more than
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$1,000,000. During the original discussion of this issue it was reported that in
Riverside County it is anticipated that there will be four disincorporations —
Wildomar, Menifee, Eastvale and Jurupa Valley -- in the near future since as much
as 50% of these new cities funding has been removed. it was identified in several
local newspapers that this was an unintended consequence of the legislation but
staff finds this explanation hard to believe.

In addition, two pieces of legislation were drafted late in the Legislative Session,
ABX1-36 and ABX1-41, both attempting to restore funding for the MVLF for the
incorporations and inhabited annexations after 2004 and to address the Orange
County loss of approximately $49,000,000. Both items did not move out of
Committee and at this time are considered to be either dead (ABX1-36) or a possible
two-year bill (ABX1-41). At this time staff understands that any legislative change
would be anticipated to address only the shortfall facing Orange County over the
financing of its bankruptcy debt.

In looking at the impact of this legislation on the Commission’s island annexation
program, the question of sustainability for these island annexations, in many cases,
hinged upon the receipt of what was $57 per capita in supplemental MVLF. Without
that funding, the provision of increased municipal level services, such law
enforcement and traffic control, will not be sustainable. It is staff's position that the
exclusion of this revenue stream will mean that the policy of requiring a City to
address its island areas as a part of a larger development related proposal will need
to be addressed on a case-by-case basis, not a blanket policy declaration. This is in
contrast to the current approach of LAFCO staff reviewing this option with city
personnel. It is staff's position that these matters will need to be a Commission
consideration and discussion in a public hearing setting with Commission action to
require the imposition of a condition for annexation of the island areas. In addition
any such annexation imposition will need to receive a collaborative County and City
response so that future items, such as transportation funding issues, do not derail
the process.

Therefore, based upon the actions of the State Legislature in adopting its budget
package for Fiscal Year 2011-12, staff is recommending that the Commission
suspend the blanket application of its directive to require a city to address its
unincorporated islands as a part of a development application. Rather staff is
recommending that the Commission establish a policy that any development-related
annexation or reorganization, one that includes 500 or more dwelling units and/or
more than 500,000 square feet of commercial/industrial development, be brought to
the Commission for a discussion of that City’'s unincorporated island areas which
meet the criteria outlined in Government Code Section 56375.3. As a part of the
recommendation, the Commission should direct staff to include such language in the
new Policy and Procedure Manual.
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3. The final issue on island annexations is related to current litigation in process in
Orange County related to the imposition by the City of Huntington Beach of its
special taxes through the island annexation processed for the Sunset Beach area.
No judgment has been issued on this litigation, but staff understands that the
preliminary determination of the Judge in the case is that the City can extend its
existing taxes to the territory in the same manner and amount currently paid by
existing Huntington Beach residents.

This determination is significant to San Bernardino LAFCO as this is contrary to the
position taken by staff and conditions included in prior island annexation approvals.
Specifically, based upon existing Attorney General Opinions, San Bernardino
LAFCO has determined that existing taxes and assessments could not be extended
in an Island annexation since no ability to protest the annexation was afforded
residents and landowners within the area. If the Judge in the Orange County case
issues a published opinion to the contrary it will significantly change the fiscal impact
of island annexations for the future. It is anticipated that a determination is at least
one year away as any appeal would have to be resolved before the precedent would

apply.
ENVIRONMENTAL CONSIDERATION:

At the July 2011 hearing, staff identified that the review of the Island Policy with the
Commission’s Environmental Consultant, Tom Dodson, and Legal Counsel resulted in the
recommendation that an environmental assessment of the project be undertaken. This
prompted the need to continue the consideration to the September hearing.

Mr. Dodson has reviewed the actions proposed to affirm the existing Island Annexation
policy and provide an additional element to review the question of a City’s unincorporated
islands upon the receipt of a development related application under specific parameters and
has indicated that it is his recommendation that the matter is statutorily exempt from the
California Environmental Quality Act (CEQA). This recommendation is based on the finding
that the Commission’s approval of the updated policy has no potential to cause an adverse
effect on the environment; and therefore, the project is exempt from the requirements of
CEQA as outlined in the State CEQA Guidelines, Section 15061(b)(3) and the
Commission’s Environmental Guidelines. It is recommended that the Commission adopt
the Statutory Exemption for this project and direct the Executive Officer to file a Notice of
Exemption with the appropriate agency within five days.

CONCLUSION:

Atfter reviewing the events of the last year or so regarding island annexations and the
changes in revenues which flow to Cities based upon State changes, it is staff’'s position
that the three elements of the Commission’s policy on Island Annexations, as last updated
in October 2006, should be maintained in their current form.
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However, staff is proposing that an additional element be added to have the Commission
review the question of a City's unincorporated Island areas which meet the criteria of
Government Code Section 56375.3 upon the receipt of a development related application
which includes 500 or more dwelling units and/or 500,000 square feet of
commercialfindustrial development. This will then become a determination of the
Commission based upon an understanding of the existing revenue forecasts and service
transfer issues between the County and City and will be addressed on a case-by-case
basis. In approving this addition, staff does not believe it is necessary to specifically
exempt the City of San Bernardino from these considerations as requested by the City
based upon the terms of the signed stipulated agreement. However, if the Commission
disagrees with this position, exemption language can be easily added to the addition
proposed.

RECONMENDATION:
Staff recommends that the Commission take the following actions:

1. Certify that the maintenance of the existing language for the Island Annexation Policy
and the proposed inclusion of a new procedure to address development-related
annexations is statutorily exempt from the provisions of the California Environmental
Quality Act and instruct the Executive Officer to file a Notice of Exemption within five (5)
days of this action;

2. Affirm the existing policy language for Island Annexations and add a new element of
review that requires Commission consideration of a City’s unincorporated island areas
whenever a development-related annexation application is received which inciudes 500
or more dweliing units and/or 500,000 square feet of commercial/industrial development,
to read as follows:

ISLAND ANNEXATION PURSUANT TO GOVERNMENT CODE SECTION
56375.3

1. For the purpose of applying the provisions of Government Code Section
56375.3, the territory of an annexation proposal shall be deemed
“substantially surrounded” if 52% of its boundary, as set forth in a
boundary description accepted by the Executive Officer, is surrounded
by (a) the affected City or (b) the affected City and adjacent Cities, or (c)
the affected City and a service impediment boundary as defined by the
Commission fto include, but not be limited to, a freeway, a flood control
channel or forest service land.

2. The Commission determines that no territory within an established
County Redevelopment Area shall be included within an island
annexation proposal, unless written consent has been received from the
County Board of Supervisors and County Redevelopment Agency.
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3. The Commission directs that a Cily proposing to initiate an island
annexation proposal shalf have conducted a public relations effort within
the area prior to the placement of the item on a Commission agenda for
consideration. Such efforts shall include, but not be limited fto, providing
information on the grandfathering of existing legal County uses into the
City, costs to the resident/taxpayer associated with annexation, and land
use determinations. Documentation of these efforts shall be a part of
the application submitted for consideration by the Commission.

4. The Commission directs that upon receipt of a development-related
annexation or reorgahization application, which anticipates development
of 500 or more dwelling units and/or 500,000 square feet of commercial/
industrial development, LAFCO staff shall, within 90-days, place an item
on the Commission’s discussion calendar to review that City’s
unincorporalted island areas which meet the criteria identified in
Government Code Section 56375.3. The questions to be reviewed shall
include, but not be limited to, the feasibility of annexing the island areas
as a condition of application approval, the anticipated revenues
available to fund service extension should the areas be annexed, and
any special circumstance in reference fo original change of organization
application or the island areas.

This amendment shall be included in the resolution of approval for the revised and
reorganized Policy and Procedure Manual scheduled for consideration on the
Commission’s October 19, 2011 Hearing Consent Calendar.

3. Direct staff that upon notification of the issuance of an Attorney General Opinion
related to the questions on island annexations posed by Senator Negrete-McLeod
that an item be placed on the next available Commission agenda for which notice
can be provided to review that opinion and the impact on the Commission’s Island
Policy.

KRM

Attachment:

1. Government Code Section 56375.3 — Island Annexation Statute

2. December 10, 2010 Letter to City/Town Manager Regarding Questions on the
Commission’s Existing Isiand Annexation Policies

3. Responses Received from the County of San Bernardino, Cities of Colton, Chino,
Hesperia, Victorville, S8an Bernardino and Montclair

4. Letters to State Attorney General from Scott Porter of Colantuono & Levin PC on
behalf of CALAFCO and Clark Alsop of Best, Best & Krieger on behalf of San
Bernardino LAFCO

5. Outline of Impacts of SB 82 Prepared by Mr. Michael Coleman, Fiscal Policy Advisor
for the California League of Cities, Excerpt from Chart Showing San Bernardino and
Riverside Counties, Copy of SB 89

6. Letter from Tom Dodson and Associates for Environmental Assessment




Responses Received from the
County of San Bernardino,
Cities of Colton, Chino, Hesperia,
- Victorville, San Bernardino and Montclair

Attachment 3
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FROM GREGORY C. DEVEREAUX _ County of San Bernarding
Chief Executive Officer

TO KATHLEEN ROLLINGS-MCDONALD
Executive Officer - LAFCO

SUBJECT SAN BERNARDINO COUNTY ISLAND ANNEXATION POLICIES

Summary of San Bermardino Island Annexation Policies:

Through the San Bernardine County General F‘Ian, San Bernardino County has adopteci
policies recognizing that cities are the logical service providers for municipal-level services
and that unincorporated istands can be more effectively and efficiently served by surroundmg
cities.

Although LAFCO has requested the County of San Bernardino to provide a definition of
“entire island”, the County believes it prudent to await the California Attorney Geheral's
response to Senator Gloria Negrete-McLeod's letter requesting a definition of “entire island.”

San Bemardmo County looks forward to continuing to work with LAFCO as a partner in
serving the residents of the County.

Provided below are San Bemardsno County's General Plan policies relating to island
annexations.

County General Plan Section JI: Land Use
Subsection S.
5. LAND USE PLANNING IN THE SPHERE OF INF LUENCE {SOl)
AREAS
The incorporated cities are often critical of the land use decisions made
by the County in the sphere of influence areas. The cities' major
congcems are that:

» Some of the land uses proposed by the County for the SOI areas are not
compatible with, and are not logical extensions of, the adjacent land uses within
the cities' baundanes

= County developrhent standéitds are relatively lax, depreciating the quaiity of the
permitted development and adversely affecting the neighbiorhaoeds, including
adjacent areas within the cities. ™

s The review procedures employed by the County do not ificlude urban design
and architectural demgn considerations used by many t:lties
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s Section 65300 of the California Government Code places a dual mandate on
both cities and counties relating to land use planning within spheres of influgnce.
The land use policies adopted for the SO! areas are designed {o encourage
annexations of incorporations. In the Inland Valley Development Agency (IVDA)
area, the County has a policy of neutrality as to annexation or incorporation, and
these actions are neither encouraged nor discouraged.

County General Plan Section II: Land Use
Policies
» LU 9.2: Discourage leap-frog development and urban sprawl by restricting the

extension or creation of new urban setvices or special districts to areas that -

cannot be sustained in a fi scaﬂy responsible manner,

Programs
1. Consider the adoption of regulations and plans, whenever possible,
such as the adoption of overlays, specific plans, zoning studies,
infrastructure support plans, and other appropriate mechanisms that
encourage annexation and the use of city standards within sphere of
influence areas.

» LU 9.8: Encourage communities with developmenf densities and intensities
comparabie to adjacent incorporated c¢ities fo annex to incorporated cities.

County General Plan Section 1X: Economlc Deve!ogment
Policies

s ED 12.2: Promote efficiency in government by encouraging annexatlons that
eliminate Isolated County “islands” of development.

e ED17.2: Facllitate annexations that result in continuity of development and the
~ extension of existing infrastructure.

o ED17.3: Develop infrastructure financing policies that are similar for
development, whether under County jurisdiction or eventual City annexation.

« ED 23.2: Design the impact fee programs to be consistent with existing
jurisdictional fee systems so that infrastructure can be expanded on a seamless
basis with ongoing development within city boundaties or during annexations or
incorporations. -

GDWR
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OF‘F’!CE OF THE GI'T‘Y ATTORNEY
CITY OF SAN BERNARDINO

JAMES F. PENMAN
STy ATTORNEY

January 4, 2011

Kathleen Rollings-McDonald

Executive Officer

Local Agency Formation Commission (1LAFCO)
215 North “D” Street, Suite 204

San Bernardino, CA 92413-0490

Re:  Janmary 19, 2011 LAFCO Public Hearing :
Agenda Ttem No. 11, Islands Annexation Policies and Conmmission Divectives on
Trplementation of Island Policies

Dear Ms Rollings-McDonald:

Your letter dated December 10, 2010, requested the City of San Bernardino’s input on
LAFCO’s Island Annexation Policies, which w111 be discussed at the above-referenced Public
Hearing.

Any LAFCO Policy regarding Island Annexations must exempt the City of San Bernardino
in accordance with the August 13, 2010 Stipulated Judgment and Court Order in Susan Hulse v.
LAFCO. et al, San Bernardino Superior Court Case No. CIVDS 1002077 (¢opy attached), which

- states, at Page 8, Section 5, the following:

Unless and until the California Legisluatute substantially revises Section 56375.3 and/or the
LAFCO Act to allow annexations of tertitories that comprise less than an entire
unincorporated island, LAFCO agrees it shall not condition any annexations requested by the
City on the City’s additional annexation of areas that comprise less than.the entire
unincorporated island of which they are a part. In addition, LAFCO further agrees that it will
not withhold approval of annexations requested by the City because island annexations of
less than an entire unincorporated island cannot be so conditioned,

As you know, in Hulse v. LAFCO. et al, the plaintiff was successful in reversing six Isfand
Annexations which LAFCO forced the City of San Bernardino to accept during processing of the

FAEMPENONLetters - Mise\Ltr to Rellings-MoDonatd LARCO 141 1wpd
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Rer  Janwary 19, 2011 LAFCO Public Hearing
Agenda Item No. 11, Islands Annexation Policies and Commission Dxrect:wes on
Implementation of Island Policies

January 4, 2011

City’s application for the Arrowhead Springs area annexation; and the plaintiff obtained $-1 00,000
from LAFCQ and the City as reimbursement for the plaintiff°s attorneys fees and costs of litigation.

During the pendency of the Hulse v. LAFCO. et al lawsuit, as well as in July 2006, when the
Mayor and Council considered Resolution No. 2006-247, the San Bernardino City Attorney’s Office
opined that LAFCO’s [sland Annexation policies viclate Government Code Section 56375.3(b)(1)

. and (2). Section 56375.3(b)(1) requires that the territory (area) to be annexed “constitutes the entire

island,” and Section 56375.3(b)(2) requires that “The territory constitutes an entire unincorporated
island located within the limits of a city . . . .” Government Code Section 56375.3 does not permit
LAFCO to split up county unincorporated islands which exceed 150 acres, info smaller segments of
150 acres or less for annexation and thereby avoid landowner/voter protest proceedings, This
opinion is supported by a 1980 California Attorney General Opinion, 63 Ops.Cal. Atty.Gen 343, and

Schagffer v. County of Santa Clara (1984) 155 Cal.App.3d 901, and Fig Garden Park No. 2 v. L.ocal

Agency Formation Commission of Fresno County (1984) 162 Cal.App.3d 336. Although this
Attorney General’s Opinion and these two appellate court decisions involve the predecessor statute

to Government Code Section 56375.3, the operative language in the statute remains substantially the
same.

Clark Alsop, of Best, Best & Krieger, LAFCO’s Genetal Counsel, has prevmusly informed
our office that one-half of the LAFCO attorneys in California agres with our legal opinion regardmg
Government Code Section 56375.3.

At the request of California State Senator Gloria Negrete McLeod (letters attached), the
California Attorney General’s Office is currently working on Opinion Reqnest No, 10-902, which
concarns these same issues regarding Government Code Section 56375.3.

We respectfully réquest that LAFCO suspend the implementation and the amendment of any
LAFCO Policy regarding Island Annexations under Government Code Section 56375.3 untﬂ after
the Cahfmma Attorney General’s Opinion is issued.

Very truly yours,

Vg ?4%”’\

" IAMES F. PENMAN

City Attotney

cet Major and Councibmembers, City Clerk, City Manager
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September 3, 2010

The: Honorable Jerry Brown

Attorney General, State of Califomig -

Office of the Aftorney General e
T Oplnioh Uit ™" e

ATTN: Ms. Susan Lee, Supervising Deputy Attomnay General

455 Golden Gate Ave,, Sulte-11000

San Erancisco, CA 94102

Re:  Resubatital of Opinion 10-505, pertaining to Loesl Agency Formation
Commission annexation prwers, which was canocolied due to pendtug litipation,

Dear Attorney Gencral Brown:

in March, I submitted an opinfon request concerning Locat Agency Rormation Comimissicn
snnexation powers (see attached letter dated March 19, 201 0% InMeay, 1 was informad that this
request was assigned to Deputy Attorney General Mare J, Nolas, and was given Opinion
Number 10505,

In early Avgnst, T reccived a Fetter from your offies that this opinion was cencelled because of an
ttion filed by Sue Hulse in Superior Court raising similar lssues, The letier went on fo state that
if the issuos were not resolved by the lifigation, you would entertain another request on thils lssoe,

Fhave since bien Informed that & stipulated settlement was roached between the parties of'the
legal netion in question, 1have attached & copy of this setilernent, Althiough a ssttlemont was
reached, the undetlying legal questions ware not resolved, I am therefore re-submitting my
original request, and asking that en opinian be lssued ey the qusstions ratsed b ray March 19%
letter,

Should you have any quesiions about fhis request, please foel fres io contast Vingsat I,
Murchand in my office at (916) 651-4032. Thank you fof your attention o i matter,

Respectfully,
Ao Neeadn, o

GLORIA NEGRBTE MeLEOD
32™ Senste District

PROUDLY SERVING CITIES i? LGS ANGELES AHD SAN BEANARRING SCUNTIES
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Matgh 19, 2010

The Honorale. Jerry Browm.

Allpiiey Gtfieral, Statb-of Califirmia

COiffos uf the Attorney General.

Opilontedt .~

ATTIN: M Stises Deiey Stjseruisieg Dieguny Afforiey: Fensed]
455 Ghidin Gate Ave., Swite 11806

San Fraocisen, C& 99108

Re:  Voisll Agency Formativn Comindasiti-anivexatioh povwers peiiainiig to,

subfantiafly serrounded ¥andy of woine

rfserated:toreitary,
Digar Aiitricy oyl Bivdin:

- el W= 0505

Sfih
BUSIERY, PROFESSIGNG ANE:
TECONOMIG DB RN ENT

,~H§ﬁﬁHEC%ATE%MTIﬁqWRTiDN

HETIBER
BURGET AND FISCAL BEVIEW

BOVERHMERTAL SEdadminimg

. HiEmting
VETERANS RFERIRD

. SUBEIHM TR | .
BUDGEY -s‘ﬁidaéib%rr"c El 44

Parsyent v Covaiminion Eode sebtion 1250, T respeotdulty requsst an opinttn Hom this Office

conogining the ollowing questiont:

Dues Gisiion No: $6-23, 83 G

L. Acthy Gein 343, Jhtien o Apiil'25;, 19BO; stilk apply-ta

the application of the. sueeesean statuteite Govermeir Code Section 35158, now swdifiéed as

Geveriment CHde 5637533

Speolfieally,

A, Dioes BeallonmS5375, 5 pectinipy thenmesstian sPsabsmudully serormdsd
ishisotiiifstipoiaind indignispilis dmpeniion ofihe “entire uninpeipenied

island? 155 wot i b-solsfellion i)} wid 12y oF Siction S6775.37

B. May-a Ligeal Agency Fopmatton Coramlsslonsglic upsowumty anlrcorporsed fulands

Velifuh e5iteed 15OUCHICIIG ST Solitiehinot TS0 aoms or fess for apnexation
apd thegeby-aveid landowonVisvet protest piosvedtis e Sesion

Ry distiiet, e San Bemadive Cownty ToealA
wesently spproved dve Gty U B

PREVRET SHRMUNG IR AGE, AN BTN RN SO B,

geitey Potnsatfen Gommission{LARTE)
SRy of several yulnwomerated s




paveals, The LAF«E-qumréd e Cﬁy Bf Seip Bertiardiing to arieR thesé islamd paretlsas a
eondifion forappreing the-cify' s rerquest to-mminst 4 such darper and more desirable patvel of
16nd,

Inérder to acooimplish the awnexdtion 61 tie.idland pavagts; she: LAFCA divided larger island-
patoels in exeess of 158 acted ifite sevatal stmaller pries; ouEh Kimatier than 150 stres. By eredling
several.islandsof Tess than 150 actes subof larger istand pareels; the LAFCO vasabile 1w wilize
the aufh@my piunted m Goweimpent:Gade. Becfitm 563753, whith allows the LARCE towalve
sertain profest proopdings.

’Th‘&sﬁ dotions teve shisqasson of whisther divising Jager TsTends iite-iiatleronts sidhvérty e
spirifof Gomgroment Code 863753, whish-among ether siidons: yerguires thanthe s
byt t6s Fife Srflse felasd.

I B gictuded as:aafiachient HhéSan Bemesdine County LAPG@ *g staFfmpm-t onrsdie island
snexetensth quesdet; a8 woll o Gplaton Ne. 80-223, 63 Q"pé Cal, Atty, Gery343; iSsusd wn
Apil 73, Y980, Shouldyouhavesuy questionsdbiont: “rl'u“J roquest, ploase feel tine 10 sontast
Vinsént B Marchang g 9 offideut Q16) 6514032, Thaide yon for your affentien fo this
matiet,

Roupustially,

@L@RIA NECRETEMaLEOD
Vi ﬁcﬂéﬂe Disiriet
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A Limited Liability Partnership
Incluciing Professional Corporations
SEAN P. O’CONNOR, Cal. Bar No, 155940

DANIEL P. BANE, Cal. Bar No. 251144 -
650 Town Center Drive, 4th Floor

Costa Mesa, California 92626-1993
Telephone:  714-513-5100

Facsimile: 714-5313-5130

Attorneys for Plaintiff, Susan Hulse

‘SUSAN HULSE, an Individual

Plaintiff,
v.

ALL PERSONS INTERESTED IN THE
MATTER QF LOCAL AGENCY
FORMATION COMMISSION RFOR SAN
BERNARDINO COUNTY (“LAFCO™ 3067
A-F (RESOLUTION NOS. 3071 {LAFCO
3067A); 3072 (LAFCO 3067B); 3073 (LAFCO
3067C); 3074 (LAFCO 3067D); 3075 (LAFCQ
3067B); and 3076 (LAFCQ 3067F)
APPROVED ON NOVEMBER 18, 2000,
WITH RECONSIDERATION DENIED ON
FEBRUARY 17, 2010; SAN BERNARDING
COUNTY LOCAL AGENCY FORMATION
COMMISSION; CITY OF 5AN
BERNARDING; and DOTS 1-100, inclusive,

Defendants,

MARGUERITE P. BATTERSBY, Cal. Bar No. 115422

SHEPPARD, MULLIN, RICHTER & HAMPTON LLF

F%E.E@Gﬂagéral i:?ra'trfr*?

GAN HEH?;[AHE}JNO CDbi"JTY’

AUG 1.9 o

By ﬂ%’m &

Etarmw

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN BERNARDINC

Cage No.: CIVDS 1002077
(CEQA)

Assigned for all purposes to:
Hon, Judge Donald R, Alvarez
Dept. 836

STIPULATION FOR ENTRY OF

. JUDGMENT; [FROPOSED] ORDER AND

JUDGMENT THEREON
Complaint Filed: February 23, 2010

It is hereby stipulated, by and between Plaintiff SUSAN HULSE (“Plaintiff™) and
Defendants LOCAL AGENCY FORMATION COMMISSION FOR SAN BERNARDINO
COUNTY (“LAFCO") and CITY OF SAN BERNARDINO (“City™, as follows:

-1

WO2-WEST:3DPRIMOZBA3IE7,1

STIPULATION FOR ENTRY OF TUDGMENT:
~ [PROPOSED] ORDER AND JUDGMENT THERBOb‘i
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RECITALS
WHEREAS, on or about November 18, 2009, LAECO considered and approved San
Bemardino Annexation No, 361/LAFCO 3067A-F (LAFCO Resolution Nos. 3071-3076)

{i (hereinafter, the “Island Annexations™);

WHEREAS, or. or about Noveniber 19, 2009, LAFCO filed Notices of Exemption

{i regarding the Islatd Annexations with the Clerk of the Board of Supervisors of San Bemardino

County;

WHEREAS, on or abo;xt December 17, 2009, Plaintiff Susan Hulse (“Plaintiff“j filed one
or more requests for reconsideration with LAFCO, pursuant to Government Code Section 56895,
saakmg reconsideration of the Island Anmexations; '

WHEREAS, on or about Bebruary 17, 2010 LAFCO denied Plaintiff*s requests for
reconsideration regarding the Island Annexations;

WHEREAS, on or about February 22, 2010, LAFCO executed and recorded Certificates of
Completion for the Island Amnexations; ‘

- WHEREAS, upon the recordation of the Certificates of Completion, the Island
Amnnexations were deemed to be completed and in existence;

WHEREAS, on February 25, 2010, Plaintiff filed and served her Complaint to Invalidate
Unlawful Island Annexations Approved Pursuant to Goﬁexme_nt Code Section 563?‘5.3; for
Violations of the California Environmental Quality fﬁ.ct ("CEQA"Y; and for Declaratory and
Injunctive Relief, which complaitt was brought pursuant fo Code of Civil Procedure Sections 800
el seq. as a “reverse validation” action (hereinafter, the “Action™);

WHEREAS, to date, no interested parties have a;zswere(} or otherwise iﬁtewened inthe
Action; .

| WHEREAS, on or about April 6, 2010, Plainiiff filed and served her First Amended
Complaint to Invalidate Unlawful Island Annexations Approved Pursuant to Government Code

i Section 56375.3, for Violations of CEQA, and for Declaratory and Injunctive Relief (hereinafter,

“Complaint”);

iy

|} WOZ-WEST:3DPB 1402843387, STIPOLATION FOR ENTRY OR HIDGMENT;

[PROPOSED] ORDER AND JUDGIWENT THEREON
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WHEREAS, Pluintiffs Compiaint alleges that the Island Annexations were unlawfully
approved, pursuant 1 Government Code Section 56375.3 and CEQA; and Defendant LAFCO
disputes these allegations; and |

WHEREAS, the parties enter fnto this Stipulated Judgment for the purpose of avoiding ary
additional costs of litdgation, and without any admission. of wrongdoing or violation of law;

. AGREE T

Based on the Recitals set-forth above, which are incorporated herein, and in consideration
therefors, the parties agree that & Stipulated Judgment i the form and manner set forth helow (see
Exhibit “A” o the attached Order end Judgment) shall be submaitted to and may be made and
entered by the Court with respect to the rights and obligations of the parfies to this Stipulated
T ngment. '
DATED: Angusis _, 2010

LOCAL AGENCY FORMATION
COMMISSION FOR SAN BERNARDING
COUNTY

By b :
a{flotn R Hmn's- cDonald
Executve Officer
APPROVED AS TO FORM.
RUTAN ) P
{ «
1
Bw:
Mtk Austin] 54,
Special Counsel to the LAFCO, Defendant
]
. — e
WOL-WEST:HP 02843387,3 STIPULATIGN FOR ENTRY LOF JUDGMENT;

[FROPOSED] ORDER AND TUDGMENT THEREON
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WHEREAS, Plaintiff's Complaint alleges that the Island Annexnations. were unjawfully
approv.ed, pursuani to Government Code Section 56375.3 and CEQA; and Defendant LAFCO
disputes these allegations; and

WEEREAS, the parties enfer into this Stipulated Judgment for the purpose of avoiding any
additional costs of litigation, and without any admission of wrongdoing or violation of law;

AGREEMENT

Based on the Recirals set forth above, which arc incorporated herein, and in consideratiot
therefore, the parties agree that a Stipulated JTudgment in the form and manner set forth below (see
| Exhibit “A" to the attached Order and J udgment) shall be submitted to and may be made and
entered by the Court with respect 1o the rights and obligations of the parties to this Stipulated
Judgment,

DATED: August-3_, 2010

LOCAL AGENCY FORMATION :
COMMISSION FOR SAN BERNARDINO

Executwe Officer

| APPROVED AS TO FORM:
RUTAN & TUCKER, LLP

By:

Mark Aaostin, Bsq,
Special Counsel to the LAI’CO Defendant

. 3.
WS WES T30S [WIZE8T.3 STBULATION POR BNTRY o1= TODGMENT;
[PROPOSED] ORDER AND JUDGMENT THEREON




DATED: August 12,2010

ek

CITY OF SAN BERNARDINO

N C P S

Pa@oﬁti‘s, Mayor ..
APPROVED AS TO FORM: .

TAMES F. PENMAN, CITY ATTORNEY

oo Bt Empeizt)

10 Henry Empefio, Jr,, Senior Deputy
City Attomey for the City of

o eo <) o Ln B W opo

114  San Bernardino, Defendant

12

13 | DATED: August [, 2010 _

1 ' | SUSAN HULSE
15

i sk & s
17 _ SUSAN DULSE, Plaintiff

18
19

20 By: N\W W ‘%ﬁwﬁﬂa

21 Margueﬁte P. Battersby, Bsq, 62

APPROVED AS TO FORM:

SHEPPARD MULLIN RICHTER & HAMPTON, LLP

Daigel P, Bane, Esq.
22 Attorneys for Susan Fulse, Plaintt

23
24
25
26
27

28

. =t
R Y A STIPULATION FOR ENTRY UF JUDGMENT,
_ : [FROPOSED] ORDER AND TUDGMENT THEREON
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- [PROPOSED] ORDER AND JUDGMENT

with good cause appeating therefore:

and incorporated herein in foll,

Plaintiff, as set forth in the Stipulated Judgment.

Based on the oregotug Recitals, and the attached Stipulated Judgment (Exhibit “A™), and

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that judgment in this

matter shall be entered in accordance with the Stipulated Judgment, attached hereto as Exhibit “A”

I'T 1S FURTHER ORDERED, ADJUDGED, AND DECREED that this Court shal]
retain jurisdiction over this matter until such time as the Island Anmexations (LAFCO 3067A-F)

have been defached from the City of Sen Bernardino, and payment in full has been made to

ITISSO ORI}ERED ADJUDGED, AND DECREED.
DATED %_J;_g_miﬁ___ %%@
WS
Wi2-WRST-3DPBIMOZ843357.3 STIPULATION FOR, ENTRY OF JUDGMVENT:
[FROPOSED] ORDER AND JUDGMENT TH:E:REDN
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. EXHIBIT “AP ‘
STIPULA UDGMENT _
1. Promptly mpon entry of this Stipulated Judgment by the Court, the San Bernardino

Local Agency Formation Conm‘zissioh (“LAFCO™) shall take the foliowing actions to effect the
rescission of LAFCO Resolufion Nos. 3071 (LAECO 3067A), 307i {LAFCO 3067B), 3073
(LAFCO 3067C), 3074 (LAFCO 3067D), 3075 (LAFCO 3067E), and 3076 (LAFCO 3067F)
(collectively, the “Resolutions”) approving the rnnexetion of six (6) vnincorporated San
Bernardino County islands pursuant io Government Code § 56375.3 (“Section 56375,3")
(collectively, the "Island Annexations™): |

A. The Certificates of Comple.tion for the Island Annexations, issued by the
LAFCQ Executive Officer on February 22, 2010, and recorded that same day as document

numbers 2010-0067724, 2010-0067725, 2010-0067726, 2010-0067727, 2010-0067728, and 2010-

0067728, shall be effectively rescinded by the LARCO Executive Officer's recordation, at
LAFCO's expense, of six (6) new certificates of cémpletian condirming the restoration of the
status quo ante the Island Annexations, LAFCO shall exercise its best efforts to record the new
certificates of completion not.later than four (4) celendar days following Court approval of this
Stipulated Judgment,

B. The new certificates of comp_fetion shall reflect the following actions

regarding the Island Annexations:

Area Agency And Action Taken

LAFCO 30674 | City of San Bernerdino —Detuched From' .

San Bemardino County Fire Protection District (SBCFPD) — Armexed 77)
SBCFPD Vailey Service Zone — Aimexed to

SBCEPD Service Zone PM-2 ~ Annexed 1o

County Service Area 70 - Aﬁnexed o

County Service Asea SL-1 ~ Annexed fo

L3

e

T WESTODER IVTei3387 .3 STIPULATION FOR ENTRY OF JUDGMENT;
PROPOSED] ORDER AND JUDGMENT THEREON




LAFCQO 30678 | City of San Bemafdino ~Detached From

1 San Bemardino County Fire Protection District (SBCFPD) - Annexed 10
SBCFPD Valley Service Zone — Annexed to

SBCEPD Servicg Zone PM-2 — Annexed-to

County Setvice Area 70 — Annexed fo

County Service Area SL-1 - Annexed to

LARCO 3067C ! Cityof San Bernardino ~Detached From

San Bernardine County Fire Protection District (SBCFPD) -Annéxéd 1o
SBCFP]E) Valley Service Zone — Annexed to

SBCEFPD Service Zone PM-2 ~ Annexed io

County Setvice Area 70 — Annexedto

County Service Area SL-1 —*Annexed fo

i LAFCQO 3067D" | City of San Bemardir_ld ~Detached From

San Bemardino County Fire Protection District (SBCEPD) — Annesed fo
SBCFPD Valley Service Zone — Annexed to

SBCFPD Sexvice Zone PM-2 ~ Arnnexed to

County Service Area 70 — Annexed fo

County Service Area SL-1 - Annexed to

19 | LAFCQ 3067E | City of San Bernardinoe —Detached From

20| San Bernardino County Fire Protection District (SB_CFPD) —~ Annexed fo
21| . | SBCFPD Valley Sexvice Zone - Annexed to

22 | SBCEPD Service Zone PM-2 — Annexed fo

23 County Service Area 70 — Annexed to

24 ‘ | County Service Area SL-1 — Annexed to

I AFCO 3067F | City of San Bomardino —Defached From

San Bemardmo County Fire Protection District (SBCFPD) — Annexed to
SBCFPD Valley Service Zone — Annexed to

- ufu .
WO2-WRST:SDPE IMO2R43387.3 STIFULATION FOR ENTRY OR JUDGMENT;
* [PROPOSED] ORDER AND YUDGMENT THEREON
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SBCFPD Service Zone FM-2 — Annexed to

County Service Area. 70 — Annexed to

County Service Area SIL-1 ~ Annexed o

2, Upﬁn the entry of this Stipulated Judgment by the Court and LAFCQ’s completion
of the actioﬁs sat forth hereinabove, LAFCO .shall promyptly notify all affected public agencies,,
and all propetty owness/residents In the affected areas fhrongh correspondence sent by reguler
mail using a mailing list provided by the City, that the Island Annexations have heen rescinded.
Addidonally, LAFCO shall immediately notify the appropriate taxing authorities that any property

tax and subvention revenue designations affecting the Sah Berardine County Fire Protection

11 [{ District (“SBCFPD"), SBCFPD Valley Service Zone, SBCFPD Service Zone PM-2, County

12

14
15
16
17
18
19

20
211

22

23]
24 |
25 -I

26
27
28

Service Area 70, and/or County Sexvice Area SL-1, and any other affected agencies, made as a

13 “ result of the Island Annexations, must be returned to the status guo ante the Island Annexations.

3. The City of San Berpardino (“City”) shall repeal City Resolution Nos, 2006-247
and 2(_506-348 at its next regulerly scheduied meeting of the City Council following entry of this
Stiputated Judgment by the Court. All parties agtee that the Arrowhead Springs Annexation wes
nof {and shall pot be) conditioned on the annexation of the r';;iwl{ (6) aress identified as LAFCO
3067A-F, or the five (5) additional areas referenced in City Resolution No. 2006-348,

4. TheCity shall not initiate any further island annexations pursuant to Section
56375.3 in which the area sought to be a,mexed-coﬁiprises less than an entire unincorporated
island, nnless and until the California Legislatire substantially revises Section 56375.3 and/or the
Cortese-Knox-Hertzberg Aot (Government Ciodé Sections 56000 et seq.) (hereinafter, the
“LAFCO Act”) specifically to allow such ammexations. |

3. Unless and until the California Legislatwe substantially revises Section 56375.3
and/or the LAFCO Act to allow annexations of terrilories that comprise less then an entize .
unincorporated island, LAFCO agrees it’shall not condition any annexations requested by the City
ot the City's additional annexation of areas that comprise less than the entire unincorporated

istand of which they atea part, In addition, LAFCO further agrees that it will not withhold
B . R_ ) .

W02-WEST:3DPBIM02R43387 - STIPULATION FOR ENTRY OF JUDGMENT!
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I

approval of annexations requested by the City because island anﬁexations of less than an entire
unincorperated isl|and cannot be so conditioned.

6. Any “interested persons,” as that terma is used in.Code of Civil Procedure §§ 860 er ‘
seq., Tailing to timely respond 1o the Complaint, are in default, and this Stipulated Judgment may
be eﬁtered against them pursuant to Code of Civil Procedure Section 585, subdivision (c).

1. LAFCQO and the City shall, within ten (10) calendar days following receipt of
notice that the Court has approved and signed this Stipujated Tud gment, reimburse Plaintiff's
atforneys’ fees and costs of litigation in this matter as follows: .

A.  The City shall bs liable to Plainiiff for, and shall reimlyurse Plaintiff for,
$66,667.00, and no more; and
B. LAFCO shall be liable to Plaintiff for, and shall reimburse Plaintiff for,
$33,333.00, and no more.
| C. - The foregoing amounts represent two separate Habilities for which the City

and LAPCO are not jointly or severally liable, Under no circumstances shall LAFCO be required

|10 pay the amount owed by the City, or the City be required to pay the amount owed by LAFCO,

8. Plaintiff’s recovery of attorneys" fees and litigation costs in connection with this
Action are limited to the amounts set forth in Paragraph 7 above. Plaintiff shall not be entitled to
recover any further attorneys’ fees and/or costs from either the City ox LAPCO that relaie in any
manner {o the Action, the Resolutions, or thq Island Annexations (including but not limited to fess
‘am'i costs incurred before the Action was initiated), except for the amounts set forth in Paragraph 7
above. Any party whao is required fo bring a post-judgment enforcemment action on, or defend any
challenge to, this Stipulated Judgment raay recover their fees and c‘:osts_ if they are the pre-vailing
party, as determined by the Court,

9,  The ‘City and LAFCO shall each pay their own respective attorneys’ fees and costs
of litigation in this matter, including any Fees and costs incurred in complying with this Stipulated
Judgment. Neither the City nor LAFCO shall seek reimbursement nor recovery from the other for

thetr attorneys’ fees and/or costs of litigation in this matter.
g

S
Wo2-WEST/3DPRIV02543387.3 STIPULATION FOR ENTRY OF JUDGMENT
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10, The Court shall retain jwrisdiction over this matter until such time as the Island
Armexations (LAFCO 3067A-F) have been detached from the City of San Bernardino and

payment in full has been made to Plaintiff, as set forth in this Stipulated Judgment.

il
-1
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FROOF QF SERVICE
STATE OF CALIFORNIA COUNTY OF SAN BERNARDINO

I am emploved in the County of San Bemardino, State of California. I am-overthe age of 18
and not a purty to the within action; my business address is 300 No. "D Street, Rm 668, San
Ber:}ardino, Califormia,

On August !.5 : 2010, I served the foregoing document described as: STIPULATION
FOR ENTRY OF J T; [PROPOSED] ORBDER AND JUDGMENT THEREON on
the persons set forth below as follows:

Marguerite P, Battershy, Bsq,,
Sheppard, Mullin, Richter & Hampton.
650 Town Center Drive, 4" Floor,
Costa Mesa, CA 92626

714.513.5)00 office; 714.513.5030
{Attorneys for Plaintiff, HULSE)

Mark J, Aostin, B

841,
" RUTAN & TUCKER

611 Anton Blvd,, 14" Floor
Costa Mesa, CA 92626-1931
714) 641-5100; (714) 546-9035 .
Attameys for Defen SAN BERNARDINO COUNTY LOCAL AGENCY FORMATION
OMMISSION)

¢ *(BY UNITED STATES MATL) I enclosed the documents in & scaled envelope or
ackage addressed to the persons at the above listed addresses. By placing the envelope
T oollection and mailing following our ordinary business practices.” I amn readily familiar
with this business’s practice for collecting and processing correspondence for mailing, On
the same day that correspondence i plaged foit collection and malling, it is deposited in the
ordinary course of business with the United States Postal Service in 2 sealed envelops with
postage fully prepaid, » '

v/ (STATE) ¥ declare under penalty of perjury under the laws of the State of California
' that the above Is true and correct. y

—— o

court atswhote diidehGh the ¥atvice wes made.

Executed on August 1% , 2010, at San Besgfagdino, Cefforni,
. Angela Rodsigysz . ﬂl :f(]?f;fl;

T.egal Seorotary RaY OTE )

%3’ Attorney’s Office ' VSRR )
300 N. D Street

San Bernardino, CA 92418

(FEDERAL) I declare that I am employed in the office of a member of the bar of this

*Per Judiclet Council of Culifornia POS-040 [Rev. Jupuary 1, 2010§ BARMPENCACIVIL unemumu@mm
1
PROOR OF SERVICR




~ Letters to State Attorney General from
Scott Porter of Colantuono & Levin PC on
behalf of CALAFCO and Clark Alsop of
Best, Best & Krieger on behalf of
San Bernardino LAFCO

Attachment 4




Colantuono & Levin, PC
300 S. Grand Avenue, Suife 2700

Soofl E, Porfer Los Angeles, CA 90071
SPorer@CLLAW.US : Main: {213) 542-5700
(213) 642-5708 FAX: (213) 542-5710
' _ WWW.CLLAW.US

Febroary 24, 2011

Marc Nolan, Deputy Attorney General
Office of the Attorney General

Executive Programs/Legal Opinions Unit
300 S. Spring Street

Los Angeles, California 90013

Re:  Opinion Request 10-902 Regarding Duty To Annex Entire Island
Dear Mr. Nolan:

On behalf of the California Associgtion of Local Agency Formation Cdmmissions
(“CALAFCO”), we write fo express our thoughts on the two questions as to which Senator
Negrete-McLeod's March 19, 2010 request asks the Aitorney General’s opinion:

“A. Does [Government Codel Section 563753, pertaining to the annexation of
substantially surrounded istands of incorporated territory require annexation of the
‘entire unincorporated island’ as set forth in subdivision (b)(1) and (2) of Section
56375.37

B. May a local Agency Formation Commission split up county unincorporated islands
which exceed 150 acres into smaller segments of 150 acres or less for annexations
and thereby avoid landowner/voter protest proceedings pursuant to [Government
Code] Section 56375.3(a)?”

We answer the first question in the affirmative, and the second in the negative, but note
that the Legislature left to each Local Agency Fotmation Commission (“LAFCO”) to make a
quasi-legislative determination, based upon its particular knowledge of the facts at issue, what
constitutes “the entire island” in a given situation.

Analysis
1, The Entire Island Must Be Annexed.
Government Code 56375.3 allows a LAFCO to sometimes shorten the process of

approving an annexation, by obviating the need to conduct protest proceedings. To avail itself of
the more streamlined process, the requirements of subsection (b)(1) must be met. By the terms
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of subsection (b)(1), the LAFCO must find that the “island” that will be annexed “constitutes the
entire island.” Absent clear legislation to this effect, given LAFCO’s broad auﬂlonty to interpret
state law, LAFCQs would not be required to have annexed the entire island.! But because of the
plain wording of the statute, the answer to Senator’s first question is that entire “island” must be
annexed.

2. Because The Statute Does Not Define [sland, LAFCO Must Make That
Determination

The Legislature has not defined, and has repeatedly declined to define, the term “island.”
The Cortese Knox Hertzberg Government Reorganization Act of 2000 (“CKH™) defines 77 terms
~“istand” is not among them.> This omission speaks to the Legislature’s intent to leave the term
undefined, granting LAFCOQ’s discretion to construe the term according to particular facts before
them. Government Code § 56375()) grants LAFCOs power to:

To review the boundaries of the territory involved in any proposal with respect to
the definiteness and ceriainty of thoge boundaries, the nonconformance of
proposed boundaries with lines of assessment or ownership, and other similar
matters affecting the proposed boundaries.

Subdivision (b)3XA) of § 56375.3 provides that an island can be “swrrounded, or
substantially surrounded, by the ity to which annexation is proposed or by the city and a county
boundary or the Pacific Ocean.” Stated differently, the word “island” is not a precise term.
Depending on the facts at hand, there may be times when the word “peninsula” might be more
accurately describe the area of land that is to be annexed because parts of an island need only be
“substantially” surrounded by adjacent cities, the county line, or the ocean. The boundary of an

islend might even be formed in part by something other than a political boundary, such as prime .

agricultural land which is not subject to island annexation under subdivision (0)5)} But the
 Legistature left to LAFCO to determine what constitutes an “island” and whether the island is
“substantially surrounded.”

Legislative history substantiates LAFCC’s authority fo allow streamlined annexation,
even where the island connects to other large swaths of inincorporated land. In 2004, when SB
1266 was considered, it proposed language different than what was ultimately adopted. The
proposed language stated:

(b) Subdivision {a) epplies to tewitory that mests all of the following
requirements: (1) It does not exceed 100 acres in area, that area constitutes the

! See Beck v. County of San Mateo (1984) 154 Cal.App.3d 374 [LAFCO should not be required to order the
ammexation of the entire istand].

* See Gov't Code §§ 56010-56081.

? See Scuri v. Board of Supervisors (1982) 134 Cal.App.3d 400 [interpreting predecessor statwte],
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entire island, and that island does not counstitute 2 part of an unincorporated
area that is more than 100 acres in area. (Emphasis added)

It included the requirement that the island not be conpected to other umincorporated
tenritory (fe, that it troly be an island, and not merely part of a peninsula or some other
configoration). But the Legislature delefed the proposed language emphasized above,
confirming that an “island” can be part of a larger incotporated area. Instead, the statute now
provides:

(b) Subdivision (a) applies to territory that meets all of the following
requirements: (1) It does not exceed 150 acres in area, and that area constitutes
the entire island.

By deleting “and that island does not constitute part of an unincorporated area,” the
Legislature confirmed that there may be times when a LAFCO might authorize an annexation of
territory that is part of a larger unincorporated area (i.e., that there may be times when the
“island” is part of a peninsula or comnected to other islands by cherry stems or other
configurations). Had the Legislature intended to foreclose the possibility that islands might be
connected to larger portions of the unincorporated county territory, it would have adopted the
language originally proposed. Ifs decision to delete that phrase is determinative here.

As the statufe now stands, to uiilize the streamlined annexation process authorized by
subdivision (b} of § 56375.5, LAFCO must provide for the annexation of “the entire island,” but
is free to determine what constitutes that island under the “substantially surrounded” rule. When
a LAFCO considers a change in organization such as an annexation, it must consider the factors
listed in Government Code § 36668, including subdivision (¢}, which requires, in part, that
LAFCO consider “the effect of the proposed action and of alternative actions, on adjacent areas,
on mutual social and economic interests”” By adding the “whole island” requirement, the
Legislature removed LAFCO’s ability to split an island without first completing the protest
proceeding process. The “whole island” requirement does not prohibit LAFCOs from splitting
such islands pursuant to the notice and hearing process applicable to non-island annexations.

4 There are other sitnations where LAFCOs must determine what constitutes an area of interest. See Gov't Code

§ 56425(e)(4) [When a LARCO determines an appropriate sphere of mﬂuencs, it must consider “the existence of
any social or economic communities of interest in the area if the commissfon determines that they are relevant to the
agency.”]
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3. LAFRCO?s discretion is legislative and reviewed by the courts only for action that
is arbitrary capricious or entirely lacking in evidentiary support

Because the Legislature has declined to define the term “island,” each LAFCO has quasi-
legislative discretion to make that determination in each case. Courts routinely “defer to an
administrative agency’s interpretation of a statute or regulation involving its area of ekpertise,
unless the interpretation flies in the fact of the clear language and purpose of the interpreted
provision.”5 Such deference is even stronger for LAFCOs, “[LAFCO’s] actions are presumed {o
comply with [CKH] because LAFCO was formed to implement [CKH].”

California courts have uniformly held LAFCO’s annexation decisions to quasi-legislative
and subject to deferential judicial review.” “LAFCO is merely a creature of the Legistature,
exercising a Jegislative function™® That LAFCOs may hold a hearing and make findings does
not change the basic principle that its decisions are quasi-legislative. The decision to redraw
boundaries of political subdivisions is categorically legislative no matter the procedure
followed.” Because determination of what constitutes an island is legislative, a court will uphold
the action unless the action is arbitrary, capricious, or Jacking in evidentiary support..

4, Government Code 56375.4 Already Limits the Power to Piecemeal Annexations

Senator Negrete-McLeod’s second question suggests concern that LAFCOs might
attempt to circumvent the 150-acre limitation by plecemealing the annexation of islands
accomplish the annexation of areas larger than 150 acres. But such concerns are misplaced,
because Government Code § 56375.4(a) already prohibits use of the island annexation process
for an area that “became surrounded or substantially surrounded by the city to which annexation
is proposed” after Januvary 1, 2000. Furthermore, § 56375.3 already requires the “entire island”
to be annexed and § 56375.4(b) prohibits, until January 1, 2014 any proposal “involving the
same or substantially the same tertitory as a proposal initiated pursuant to paragraph (1) of
subdivision (a) of Section 56375.3 after January 1, 2000, [from being] initiated for two years
after the date of adoption by the conunission of a resolution terminating proceedings.”

S Divers' Envil, Conservation Org, v. State Water Res. Control B, (2005) 145 Cal App4™ 246, 252,

® City of Agoura Hills v. LAFCO of Los Angeles County (1988) 198 Cal. App,3d 480, 490.

¥ Sierra Club v. San Joaquin Local Agency Formation Com. (1999) 21 Cal 4" 489, 495 (“A LAFCO annexation
determination is quasi-legislative™),

¢ Bookout v. LAFCO of Tulare Cownty (1975) 49 Cal.App.3d 383, 388,

® City of Santa Cruz v. LAFCO of Sonta Cruz (1978) 76 Cal.App.3d 381, 388 ["Nor does the presence of certain
elements wsnally characteristic of the judicial process tean that {ifs] action was quasi-judicial”

© Calife Hotel & Motel Assn. v. Industrial Helpers Assn., 25 Cal.3d 200, 212 (1975).
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5. Conclusion.

We conclude that the answer to Senator Negrete-McLeod's first question is “Yes, the
entire island must be anbexed, but LAFCO has discretion fo determine what constitutes the
island.” The answer to the second question is that LAFCOs may not split unincorporated
islands, because state law already requires the LAFCO to annex the “entire island,” and any
annexations must also comply with the requirements of Government Code 56375.4.

Should you have any guestions or comments, fsel free to contact either of the
undersigned. Scott Porter can be reached at (213) 542-5708 or sporter@ecllaw.us; Michael
Colantuono can be reached at (530) 432-7359 or meolaniuono@cllaw,us.

Very truly yours,

Seattetr,

Michael . Colantuono
Scott E. Porter

SEP:sif

¢ William Chiat, Executive Director, CALAFCO
Clark Alsop, General Counsel, CALAFCO
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Via REGULAR U.8, MAIL
Via E-MAIL 70 MARC.NOLAN@DOJ.CA.GOV

Deputy Attorney General Marc Nolan
California Department of Justice
Office of the Attorney General
Executive Programs/Legal Opinions
300 S. Spring Street

Los Angeles, CA 90013

Re:  Opinion Request No, 10-902
Dear Mr. Nolan:

Best Best & Krieger represents the San Bernardino County Local Agency Formation Commission.
At your invitation, we are writing to express our opinion on Senator Negrete-McLeod’s request for
Attorney General’s Opinion No. 10-902 relating to island annexations. Senator Negrete-McLeod
formulated the request based on the two following questions relating to Local Agency Formation
Commissions (“LAFCOs”) and annexations of unincorporated territory pursuant to provisions of the
California Government Code:

“A, Does Section 56375.3, pertaining to the annexation of substantially surrounded islands of
unincorporated territory require annexation of the ‘entire unincorporated island’ as set forth in subdivision
(b)(1) and (2) of Section 56375.37”

We answer this question in the affirmative, except that the particular territory may be a smaller
portion of a larger contiguous island as long as the territory annexed is “substantially surrounded” in its
own right as determined by a LAFCO.

“B, May a Local Agency Formation Commission split up county unincorporated islands which
exceed 150 acres into smaller segments of 150 acres or less for annexation and thereby avoid
landowner/voter protest proceedings pursuant to Section 56375.3(a)?”

We answer this question in the negative, but note that portions of a large unincorporated island
territory which are already “surrounded” or “substantially surrounded™ and are 150 acres or less may still
be annexed pursuant to Section 56375,3.

14141.00000\5856910.4




Besy BEsT & KRIEGER:
ATTORNEYS AT LAW

Marc Nolan, Deputy Attorney General
California Department of Justice
February 25, 2011

Page 2

On behalf of the San Bernardino County LAFCO, please accept our full analysis and responses as
set forth below.

A. — ENTIRE UNINCORPORATED ISLAND

Senator Negrete~McLeod asks the following: “Does Section 56375.3, pertaining to the annexation
of substantially surrounded islands of unincorporated territory require annexation of the “entire
unincorporated island” as set forth in subdivision (b)(1) and (2) of Section 56375.37”

California Government Code Section 56375.3 permits the annexation of certain territory such that
Government Code Section 57000 ef seq. protest proceedings are unavailable.! For exemption from such
proceedings, these annexed territories — or “islands” — must meet the requirements of Section 56375.3(b).
As it pertains to this particular inquiry, the Code requires the territory meet two basic requirements in
subdivision (b). First, the territory subject to the island annexation proceedings may “not exceed 150
acres in area, and that area constitutes the entire island.” (Gov. Code § 56375.3(b)(1).) Second, the
territory must be “surrounded, or “substantially surrounded.” (Gov. Code § 56375.3(b)(3).) Accordingly
if a territory is 150 acres or less in area, constitutes “the entire island” to be annexed, and is surrounded or
substantially surrounded, then an island annexation is not subject to protest proceedings. Senator
Negrete-McLeod appears to be requesting guidance on whether all of the contiguous or connected
portions of any “surrounded” or “substantially surrounded” territory must be part of the same single
annexation in order to be considered an “entire island” under the Code.

The Code neither defines the term “island” nor “entire island.” However, the Code provides some
guidance by implication. Section 56375.3(b)(3) specifies that a territory must be “surrounded in either of
the following ways” listed in Section 56375.3(b)(3)(A)-(B) to be considered an “island.” Accordingly,
the Code defines by implication the term “island” as 1) territory that is “surrounded, or substantially
surrounded, by the city to which annexation is proposed or by the city and a county boundary or the
Pacific Ocean” or 2) territory that is “surrounded by the city to which annexation is proposed and adjacent
cities.” (Cal. Gov. Code § 56375(b)(3).) Therefore, if a territory is 150 acres or less in area and is either
“syrrounded” or “substantially surrounded” by a city, a city and another city, a city and a county, or a city
and the Pacific Ocean then such territory will be considered an “island.”

The question then becomes whether the reference to “entire island” refers to the entirety of the
contiguous territory meeting the definition of “island,” or whether it refers to the portion of territory to be
annexed which itself meets the definition of “island.” Put another way, the question is whether or not a
smaller portion of an otherwise larger umncorporated territory can itself be considered the “eritire island”
for purposes of Section 56375, 32 We answer in the affirmative.

! All subsequent references to the “Code” or “Section” are to the California Government Code.

% Courts interpreting the island annexation provisions of the Code did so with regard to former Section 35150(f). Except as
otherwise noted, that statute now exists in substantially the same form in current Section 56375,3.

14141,0000005856910.4




Best BEST & KRIEGER?

ATCORNEYS AT Law

Marc Nolan, Deputy Attorney General
California Department of Justice
February 25, 2011

Page 3

The court in Fig Garden Park No. 2 Association v. Local Agency Formation Commission of
Fresno noted the following:

The entire island concept was introduced into statute to prevent piecemneal annexation of
large surrounded or substantially surrounded areas, thus prohibiting the circumvention of
the [150]-acre limitation and/or the annexation of smaller areas within larger substantially
surrounded areas. In other words, in initially determining the existence and parameters of
an island, the determining factor is whether it Is surrounded or substantially surrounded,
If it is, that fixes the dimension and existence of the island. The second requirement is
that the annexation include the entire island which is surrounded or substantially
surrounded territory.” (Fig Garden Park No. 2 Association v. Local Agency Formation
Commission of Fresno (1984) 162 Cal.App.3d 336, 343 (emphasis added).)

Thus, the relevant inquiry is whether the area to be annexed is surrounded or substantially
surrounded in its own right. As an example of this principle, the Fig Garden court used a figure to
illustrate that the Code intended to prohibit dividing up a larger island into smaller pieces for purposes of
avoiding protest proceedings, but that a legitimate island may still be a smaller part of a larger
unincorporated territory. (Fig Garden, 162 Cal.App.3d at 343.) The court held that if a territory does not
exceed 100 acres (150 acres under current statute) and is substantially surrounded, the territory qualifies
for annexation. (Fig Garden, 162 Cal.App.3d at 346.) It therefore follows that an “entire island” may be
a part of a larger contiguous and surrounded territory so long as the part to be annexed is itself
substantially surrounded.

In Scuri v. Board of Supervisors of Ventura County (1984), the court confronted the argument of
whether the definition of “entire island” in an island annexation “must be a piece of property, fewer than
100 acres in area, surrounded entirely by the city....” (Scuri v. Board of Supervisors of Ventura County
(1984) 134 Cal.App.3d 400, 408.) The property in question was substantially surrounded by & city but
also partially bordered by prime agricultural land. The court held that a city may annex the prime
agricultural land by use of specific statutory provisions applicable to agricultural land, and that the island
annexation provisions would allow for further annexation if the remaining territory is less that 100 acres
(now 150 acres) in size. Accordingly, the court essentially dismissed the argument that the “entire island”
must constitute the whole contiguous area of any surrounded or substantially surrounded teiritory.

The Legislature has also evidenced an intent to clarify the statute relating to whether a smaller
portion of a larger island may be annexed under island annexation procedures. The aforementioned 1984
cases interpreted the former Government Code Section 35150(f), which subsequently became
Government Code Section 56375.3. In 2004, however, the legislature increased the applicable acreage of
territory eligible for island annexation proceedings from 100 acres to 150 acres when modifying Section
56375.3, and deleted the requirement that the island may “not constitute a part of an unincorporated areas
that is more than 100 acres in area.” Thus, the Legislature evidenced an intent to allow smaller portions
of a larger territory to be annexed by Section 56375.3 proceedings.

Moreover, Section 56375(7) empowers a LAFCO to determine the boundaries of any proposals
before it. Specifically, the statute empowers a LAFCO to, in pertinent part, “review the boundaries of the
territory involved in any proposal with respect to the definiteness and certainty of those boundaries, the
14141,00000\5856910.4
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nonconformance of proposed boundaries with lines of assessment or ownership, and other similar matters
affecting the proposed boundaries.” (Cal. Gov. Code § 36375()).) A LAFCO’s discretion is quasi-
legislative and is reviewed by courts only for determination of whether there was “fraud or a prejudicial
abuse of discretion.” {Cal. Gov. Code § 56107(c).) This “prejudicial abuse of discretion is established if
the court finds that the determination or decision is not supported by substantial evidence in light of the
whole record,” (Cal. Gov. Code § 56107(c); see Simi Valley Recreation & Park Dist. v. Local Agency
Formation Commission of Ventura County (1975) 51 Cal.App.3d 648, 685-87.) . Similarly, the court in
Beck v, County of San Mateo (1984) held that “LAFCO should, and does, have the discretion to determine
that portions of an island already properly subject to island annexation be annexed....” (Beck v. County of
San Mateo (1984) 154 Cal. App.3d 374, 384 (emphasis added).) Accordingly, if the definitions of
“island” or “entire island” are not stated in the relevant statute, the responsibility to define appropriate
boundaries of such islands lie with LAFCOs, LAFCOs therefore have substantial discretion to determine
whether a particular territory qualifies as an “entire island.”

Based on the aforementioned cases and statutes, Section 56375.3 does require annexation of the
“entire unincorporated island,” but the particular territory may be a smaller portion of a larger contiguous
island as long as the territory annexed is “surrounded” or “substantially surrounded” in its own right as
determined by a LAFCO.

B. ~ SPLIT OF UNINCORFORATED ISLANDS

Senator Negrete-McLeod also asks the following: “May a Local Agency Formation Commission
split up county unincorporated islands which exceed 150 acres into smaller segments of 150 acres or less
for annexation and thereby avold landowner/voter protest proceedings pursuant to Section 56375.3(a)7”

Section 56375.4(a) prohibits the annexation of territory that “became surrounded or substantially
surrounded by the city to which annexation is proposed” after January 1, 2000, In other words, a city
cannot annex a part of a territory and thereby create a portion of territory which would be subject to the
annexation provisions of Section 56375.3. Moreover, in 1980 the California Attorney General’s Office
determined that the provisions of Section 35150(f) (now Section 56375.3(b)) did not allow a LAFCO “to
split an ‘entire island’” of more than [150] actes into two areas so as to preclude an election....” (63
Cal.Ops.Atty.Gen 343.) Accordingly, the Code already prohibits these “piecemeal” annexations.

As noted previously, the Fig Ggrden court used a figure to illustrate that Section 56375.3 prohibits
dividing up an island info smaller pieces for purposes of avoiding protest proceedings unless those
portions of territory would otherwise qualify as an island by being “surrounded” or “substantially
surrounded” — even if that specific island is considered part of a larger unincorporated area. (Fig Garden,
162 Cal.App.3d at 343.) The court held simply that if a territory does not exceed 100 acres and is
substantially surrounded by a city, the territory qualifies for an island annexation. (Fig Garden, 162
Cal. App.3d at 346.)

In Beck v. County of San Mateo (1984), the court addressed whether a territory would be properly
subject to island annexation proceedings if annexations of adjacent properties created a new parcel of less
than 100 acres (now 150 acres). {Beck v. County of San Mateo (1984) 154 Cal.App.3d 374, 382,) The
challengers argued that the territory could not be annexed under island annexation proceedings because
14141.00000\5856910.4
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the territory was previously exempted based the fact that adjacent unincorporated prime farmland
increased the territory’s acreage beyond the maximum statutory limits. The court noted that “it would be
incongruous and contrary to the liberal interpretation policy” specified in the statute to hold that while the
whole of the territory was subject to annexation, the subdivided parts would be exempt. (Beck, 154
Cal.App.3d at 383.) Specifically, the court held that “if the entire island was subject to annexation...its
subdivided parts are subject to annexation so long as that subdivision is surrounded or substantially
surrounded either by the annexing city alone or by the annexing city and an adjacent city.” (Beck, 154
Cal.App.3d at 384 (emphasis added).)

Therefore, dividing up a larger unincorporated island into smaller pieces for purposes of avoiding
protest proceedings is not permissible, but portions of territory which are already “surrounded” or
“substantially surrounded” and are 150 acres or less may still be annexed pursuant to Section 56375.3.

Thank you for the opportunity to address to you our opinions on these issues, If you should have
any questions or comments, please feel free to contact me.

Sincerely,

Clark H. Alsop _
of BEST BEST & KRIEGER LLP

=" Jonathan M. Lb
of BEST BEST & KRIEGER LLP

CHA: jml

Ce: Kathleen Rolling-McDonald, SBLAFCO Executive Officer
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