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  



 







  
 



  

 


























































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
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1.0 INTRODUCTION 
 
In accordance with the California Environmental Quality Act (CEQA) Guidelines and the County of San 
Bernardino policies for implementing CEQA, RBF Consulting has prepared the Draft Environmental 
Impact Report (Draft EIR) for the proposed Deep Creek project. 

 

The following is an excerpt from the CEQA Guidelines Section 15132: 
 
“The Final EIR shall consist of: 
 

(a) The Draft EIR or a version of the draft. 
(b) Comments and recommendations received on the Draft EIR either verbatim or in summary. 
(c) A list of persons, organizations, and public agencies commenting on the Draft EIR. 
(d) The responses of the Lead Agency to significant environmental points raised in the review and 

consultation process. 
(e) Any other information added by the Lead Agency.” 

 
This Responses to Comments document, together with the original Draft EIR text (as amended by the 
minor corrections shown in Section 3.0, Errata), include all of the above required components to make up 
the Final EIR.  Each comment letter is followed by the corresponding response(s).  A response is provided 
for each written and verbal comment raising significant environmental issues, as received by the County 
during the Draft EIR public review period. 
 
It should be noted that responses to comments also resulted in various editorial clarifications and 
corrections to the original Draft EIR text.  Added or modified text is shown in Section 3.0, Errata, by 
underlining (example) while deleted text is shown by striking (example).  The additional information, 
corrections, and clarifications are not considered to substantively affect the conclusions within the Draft 
EIR. 

 

1.1  BACKGROUND  
 
On December 21, 2005, Deep Creek Agricultural Association (“Deep Creek”), an unincorporated 
association of individuals with concerns related to the project, filed Deep Creek Agricultural Association v. 
County of San Bernardino (Lewis Operating Corporation et al.), in the San Bernardino County Superior Court 
as Case No. SCV 133 201 (the “Action”).  The Action was commenced with a Petition for Writ of Mandate 
seeking to set aside the approval of the Application, alleging a series of substantive and procedural 
failures to comply with CEQA.  Among the claims asserted by Deep Creek in the Action were allegations 
that San Bernardino County had failed to identify or properly mitigate environmental effects of the 
project, including those related to land use, air quality, traffic, loss of agricultural land, water quality, 
sewage, biological resources, and noise. 
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On September 13, 2006, the Superior Court heard the arguments of the parties in the Action and 
announced its ruling.  On November 2, 2006, a judgment (the “Judgment”) reflecting the previously-
announced ruling was signed by the Court and subsequently entered.  The Judgment was entered in 
favor of Deep Creek on the basis that Deep Creek had “provided substantial evidence that a fair 
argument exists that the project does not comply with [CEQA] because [the County] has inadequately 
studied the project’s traffic impacts.”  With respect to all other allegations of Deep Creek in the Action, 
the Court ruled in favor of the County.   

 

The judgment vacated all project approvals and directed that, if the County was to exercise “its lawful 
discretion to re-approve the project,” the County must first prepare an environmental impact report 
(“EIR”) to “address the potential traffic impacts of the project.”  The Judgment also stated that, pursuant 
to Public Resources Code § 21168.9, the only required additional analysis to be contained in the 
[EIR]…shall be an analysis of the potential traffic effects of the project.” 

 

Deep Creek filed a timely appeal of the Judgment to the Court of Appeal of the State of California, Fourth 
Appellate District (the “Court of Appeal”).  Among the claims asserted by Deep Creek in the appeal were 
allegations that the Superior Court erred in requiring the County only to assess traffic impacts of the 
project, and that the County should have been ordered to further identify and/or properly mitigate 
certain environmental effects of the project.  On March 24, 2008, the Court of Appeal determined that, in 
addition to assessing traffic impacts, the County must also provide additional analysis of the project’s 
impacts upon biological resources. 

 

The Superior Court of the State of California, County of San Bernardino, and the Court of Appeal 
determined that the project may have significant environmental effects pertaining to traffic and biological 
impacts. Therefore, the County prepared an EIR for the proposed project. The EIR addressed potentially 
significant impacts associated with Transportation and Circulation and Biological Resources based upon 
court direction, written responses to this Notice of Preparation (“NOP”), public and agency comments on 
the NOP, public scoping meeting comments, consultation with potentially affected agencies, results of 
available technical studies, and research conducted throughout the EIR process.   

 

The County of San Bernardino completed a Notice of Preparation (NOP) for the project on July 31, 2007, 
to identify the potential environmental impacts of the project.  The County of San Bernardino distributed 
the NOP, which was filed with the State of California Office of Planning and Research on July 31, 2007 
(refer to Appendix A, Notice of Preparation of the Draft EIR).  The comment period closed on August 29, 
2007, following the State-mandated 30-day Notice of Preparation review period.   

 

Subsequent to the circulation of the NOP, on March 24, 2008, the Court of Appeal determined that, in 
addition to assessing traffic impacts, the County must also provide additional analysis of the project’s 
impacts upon biological resources.  Therefore, a revised NOP was circulated on February 3, 2009 to 
provide opportunity for public comment and input regarding the expanded scope of the EIR, which 
including both traffic and biological resources, pursuant to the March 2008 ruling of the Court of Appeal 
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(refer to Appendix A, Notice of Preparation of the Draft EIR).  The Revised NOP comment period closed 
on March 4, 2009, following the State-mandated 30-day Notice of Preparation review period. 

 

The Draft EIR for the proposed project was distributed to trustee and responsible agencies, members of 
the public, other interested parties, and the California Office of Planning and Research, State 
Clearinghouse on March 25, 2010.  This began the 45-day public review period, which ended on May 10, 
2010.  Section 3.0 of this document includes any additional or clarifying information resulting from 
preparation of the Responses to Comments as well as any minor revisions (additions or deletions) to the 
text of the Draft EIR.   
 
Subsequent to the close of the public comment period for that Draft EIR, the County has made changes to 
Section 4.2, Biological Resources, of the Draft EIR. The revised Section 4.2 supersedes and replaces Section 
4.2, Biological Resources, which was included in the March 25, 2010, Draft EIR. 
 
The County elected to recirculate the revised Section 4.2 for public review and comment. Pursuant to 
Section 15088.5(c) of the CEQA Guidelines (California Code of Regulations, Title 14, Chapter 3), only 
Section 4.2 of the Draft EIR was recirculated.  Pursuant to Section 15088.5(f)(2) of the CEQA Guidelines, 
the County (i) requested that reviewers limit their comments to the revised Section 4.2, (ii) responded to 
previously submitted comments on all portions of the previously circulated Draft EIR, except those made 
with respect to the now-superseded Section 4.2, and (iii) responded to comments made during the 
recirculation period to the revised Section 4.2.   
 
Additionally, certain issues have previously been adjudicated, such as the evaluation and mitigation of 
potential impacts to the California desert tortoise and Mohave ground squirrel, and ultimately may be 
determined by the courts not to be subject to additional judicial review. 
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2.0 RESPONSES TO COMMENTS  
 

 
Comment Letter No. 1 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

1.1 
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Response No. 1 
 

Scott Morgan, Acting Director 
Governor’s Office of Planning and Research 

 
 
1.1 This letter is from the Governor’s Office of Planning and Research, State Clearinghouse and 

Planning Unit.  It confirms the project’s compliance with the State Clearinghouse review 
requirements for draft environmental documents, pursuant to the California Environmental 
Quality Act (CEQA). 
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Comment Letter No. 2 
 
 

 

2.1 
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Response No. 2 
 

Alan J. De Salvio 
Mojave Desert Air Quality Management District 

 
 
2.1 This letter is from the Mojave Desert Air Quality Management District (MDAQMD).  The letter 

identifies that MDAQMD has no comments on the proposed project. 
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Comment Letter No. 3 

 

 

3.1 
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3.1 
Cont. 
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3.1 
Cont. 
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Response No. 3 
 

Dave Singleton, Program Analyst 
Native American Heritage Commission 

 
 
3.1 This comment does not pertain to the adequacy of the traffic and/or biological resources analysis, 

and therefore, no further response is required as part of this Final EIR.  However, if human 
remains are encountered on or offsite, State Health and Safety Code Section 7050.5 states that no 
further disturbance shall occur until the County Coroner has made a determination of origin and 
disposition pursuant to Public Resources Code Section 5097.98. The County Coroner must be 
notified of the find immediately. If the remains are determined to be prehistoric, the Coroner will 
notify the Native American Heritage Commission (NAHC), which will determine and notify a 
Most Likely Descendant (MLD). With the permission of the landowner or his/her authorized 
representative, the MLD may inspect the site of the discovery. The MLD shall complete the 
inspection within 48 hours of notification by the NAHC.  The MLD may recommend scientific 
removal and nondestructive analysis of human remains and items associated with Native 
American burials. 
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Comment Letter No. 4 
 
 

 

 

4.1 

 

4.2 
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Response No. 4 
 

Rosa Munoz, PE, Program Analyst 
California Public Utilities Commission 

 
4.1 The omission of your agency on the list of commentors was an oversight.  Refer to Section 3.0, 

Errata, of this document. 
 
4.2 As stated in Chapter 4.1 of the Draft EIR, the Project Applicant will be required to pay their 

proportionate fair share to construct a second eastbound through lane and a second westbound 
through lane at the intersection of Deep Creek Road and Rock Springs Road.  Once funds are 
collected from various entities for the improvements to the intersection, the intersection would be 
improved as defined in the South/East Apple Valley Local Area Transportation Facilities Plan.  
As required by GO-88B, prior to construction of these improvements, the Town of Apple Valley 
and the County of San Bernardino would consult with the Commission’s Rail Crossings 
Engineering Section to evaluate the design proposal and to request authorization for 
development of the proposed improvements. 
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Comment Letter No. 5 
 
 

 

 
5.1 
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5.2 

 

5.3 

 

5.4 

 5.5 

 

5.6 

 

5.7 
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5.7 
Cont. 

 

5.8 

 

5.9 

 

5.10 
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 5.10 
Cont. 

 

5.11 

 

5.12 

 

5.13 
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Response No. 5 
 

Tonya Moore, Senior Environmental Scientist 
California Department of Fish and Game 

 
 
5.1 Although the California desert tortoise occurs in the local area, no desert tortoise were detected 

onsite or within the surrounding properties during protocol survey conducted between July 21, 
2010, and July 26, 2010.  Surveys were conducted onsite and at 200, 400, and 600 meters from the 
project boundary, and no desert tortoise sign was found within these transects. Protocols 
established by the U.S. Fish and Wildlife Service for desert tortoise surveys were followed, except 
that the survey was conducted outside of the specified survey season. Approval was granted by 
the U.S. Fish and Wildlife Service for conducting this survey outside of the normal survey season. 
The lack of desert tortoise sign suggests that the site is not currently occupied by desert tortoise.  
To assure that the California desert tortoise has not entered the site prior to ground disturbance 
activities,   a focused trapping survey will be conducted prior to any ground disturbing activities 
to conclusively rule out the presence of the species onsite at that time.  Refer to Mitigation 
Measures BIO-1 to BIO-4 of the revised and recirculated Chapter 4.2, Biological Resources of the 
Draft EIR.  Refer to Appendix A of this Final EIR. 

 
The Mohave ground squirrel was listed by California as a threatened species on June 27, 1971.  
According to the West Mojave Plan Environmental Impact Report/Environmental Impact 
Statement and according to the Mohave ground squirrel Partnership Workshop, the subject 
property is located within the extreme southern periphery of the Mohave ground squirrel range.  
In 2006, the project site was evaluated for the potential of Mohave ground squirrel by O’Farrell 
Biological Consulting, which concluded that, the habitat on the project site is not suitable for 
Mohave ground squirrel.  CDFG concurred with this assertion and the site survey for Mohave 
ground squirrel conducted by Tom Dodson & Associates corroborated these findings.   Although 
the project site was not identified as containing suitable habitat for Mohave ground squirrel, out 
of an abundance of caution, a focused trapping survey will be conducted prior to any ground 
disturbing activities to conclusively rule out the presence of the species onsite at that time.   Refer 
to Mitigation Measures BIO-1 to BIO-4 of the revised and recirculated Chapter 4.2, Biological 
Resources of the Draft EIR.  Refer to Appendix A of this Final EIR. 

 
The burrowing owl is not listed under the State or Federal Endangered Species Act, but is 
considered both a Federal and State “Species of Concern”. The proposed residential development 
project may disrupt the integrity or continuity of habitat suitable for, and presumably occupied 
by, the burrowing owl. Evidence of burrowing owl was found on the project site in the 
southeastern quarter of the parcel.  Seven burrows were found in this area that had old sign 
including white wash, castings, and feathers near the burrow entrances.   Therefore, the 
southeastern quarter of the project site should be assumed to provide suitable burrowing owl 
habitat that could become occupied.  There was indication of occupation of the site by burrowing 
owl; however, the project site is not currently occupied. 

The proposed project may disrupt the integrity or continuity of habitat suitable for burrowing 
owl.  Implementation of mitigation measures BIO-5 through BIO-6 identified in the recirculated 



DEEP CREEK PROJECT   2.0 RESPONSES TO COMMENTS  
Final EIR  

 
 

County of San Bernardino                                                                                                                              July 2011 
 
  21 

and revised Chapter 4.2, Biological Resources of the Draft EIR would reduce impacts to a level of 
less than significant.  Refer to Appendix D of the Draft EIR for the burrowing owl survey. 

5.2 Refer to Response 5.1.   
 
5.3 Refer to Response 5.1.   
 
5.4 Refer to Response 5.1. 
 
5.5 Refer to Response 5.1. 
 
5.6 This mitigation measure has been included into the EIR. Refer to Mitigation Measures BIO-5 

through BIO-10 as identified in the recirculated and revised Chapter 4.2, Biological Resources of the 
Draft EIR. 

 
5.7 Refer to Response 5.6. 
 
5.8 Refer to Response 5.6. 
 
5.9 Refer to Response 5.6. 
 
5.10 The presence of ravens is a concern for populations of desert tortoise.  As stated in response 5.1, 

no desert tortoise sign was found on or surrounding the project site.  Therefore, the presence of 
ravens at the project site would not create impacts to desert tortoise. 

 
 It should be noted that ravens are also attracted to refuse.  The project proposes the development 

of single family residences, which would generate trash.  However, trash would be collected in 
enclosed bins and collected on a weekly basis by a trash service.  No open landfills or collection 
pits are proposed.  Therefore, it is not anticipated that ravens would be attracted to the site. 

 
5.11 Refer to Response 5.10.  The project site does not contain or support desert tortoise or Mohave 

ground squirrel.  Since the site does not contain desert tortoise, it is not anticipated that ravens 
would be attracted to the site, and thus, there would not be a need for a Raven Management Plan.   
In addition, a Take Permit is not required as part of project implementation.  Best Management 
Practices (BMPs) would be in place to avoid or minimize situations that would attract ravens. 

 
5.12 Subsequent to the preparation of the Draft EIR, a Jurisdictional Delineation was prepared for the 

proposed project site.   Based on a detailed review of current site conditions, the Jurisdictional 
Delineation determined that approximately .10 acre of Regional Board and CDFG unvegetated 
jurisdictional drainage is located onsite.  Due to the isolated nature of the drainage, no Corps 
jurisdiction is located onsite.  Therefore, the project applicant will be required to obtain a 
Regional Water Quality Waste Discharge Requirement and a CDFG Streambed Alteration 
Agreement.  Refer to Section 3.0, Errata of this document.  Refer to Appendix C of the Final EIR.   

 
5.13 Subsequent to the close of the public comment period for that Draft EIR, the County has made 

changes to Section 4.2, Biological Resources, of the Draft EIR. The revised Section 4.2 supersedes 
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and replaces Section 4.2, Biological Resources, which was included in the March 25, 2010, Draft 
EIR. 

 
The County elected to recirculate the revised Section 4.2 for public review and comment. 
Pursuant to Section 15088.5(c) of the CEQA Guidelines (California Code of Regulations, Title 14, 
Chapter 3), only Section 4.2 of the Draft EIR was recirculated.  Pursuant to Section 15088.5(f)(2) of 
the CEQA Guidelines, the County (i) requested that reviewers limit their comments to the revised 
Section 4.2, (ii) responded to previously submitted comments on all portions of the previously 
circulated Draft EIR, except those made with respect to the now-superseded Section 4.2, and (iii) 
responded to comments made during the recirculation period to the revised Section 4.2.   

 
Additionally, certain issues have previously been adjudicated, such as the evaluation and 
mitigation of potential impacts to the California desert tortoise and Mohave ground squirrel, and 
ultimately may be determined by the courts not to be subject to additional judicial review.   
 
Refer to the revised and recirculated Chapter 4.2, Biological Resources, of the Draft EIR for 
additional information. 

 
 
 
 
 



DEEP CREEK PROJECT   2.0 RESPONSES TO COMMENTS  
Final EIR  

 
 

County of San Bernardino                                                                                                                              July 2011 
 
  23 

Comment Letter No. 6 
 
 

 

 

6.1 
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Response No. 6 
 

Lori Lamson, Assistant Director of Community Development 
Town of Apple Valley 

 
 
 
6.1 As stated in Chapter 4.1 of the Draft EIR, the County is responsible for collecting fees associated 

with fair share contributions from each development project within its jurisdiction.  Depending 
on the location of the proposed improvement, the County would either implement the 
improvements themselves (if the improvement is the responsibility of the County) or give the 
funds to the appropriate jurisdiction (if the improvements are another jurisdiction’s 
responsibility).  The intersection of Deep Creek Road and Bear Valley Road are within the 
jurisdiction of Apple Valley, and therefore, funds associated with improvements to this 
intersection would be coordinated with the Town of Apple Valley.   

 
6.2 The Project Applicant would be required to pay Quimby Act fees to the Town of Apple Valley 

prior to the issuance of building permits, as a standard Condition of Approval for the project. 
 
6.3 This comment does not pertain to the adequacy of the traffic and/or biological resources analysis, 

and therefore, no further response is required as part of this Final EIR.  However, as stated in the 
previously prepared Initial Study for the project, wastewater services would be provided by 
individual septic systems on each residential lot.  The average lot size for the project would be 
43,051 square feet.  This meets the standards of the Lahontan Regional Water Quality Control 
Board, which requires a minimum of lot size of ½ acre for the use of individual septic systems.  In 
addition, at this time, the Project Applicant is not applying for annexation into the Town of Apple 
Valley, and therefore, once developed, the project would remain in the jurisdiction of the County. 

 
6.4 The County of San Bernardino General Plan designates Deep Creek Road as a secondary highway 

with an 88 foot right of way.  Therefore, any improvements to Deep Creek Road would meet this 
minimum standard. 

 
6.5 The development of an equestrian trail is not part of the proposed project description.  The 

development of an equestrian trail is also a design issue, not a traffic issue, and therefore does not 
fall within the purview of this CEQA analysis.  If requested by the County, the addition of an 
equestrian trail within the proposed development footprint can be added as a condition of 
approval and as part of the final map process. 
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Comment Letter No. 7 
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Response No. 7 
 

Naresh Varma, PE, Chief, Environmental Management Division  
County of San Bernardino Department of Public Works 

 
 
7.1 This comment does not pertain to the adequacy of the traffic and/or biological resources analysis, 

and therefore, no further response is required as part of this Final EIR.  However, as a condition 
of approval for the proposed project, a Water Quality Management Plan is required to be 
prepared.  The Water Quality Management Plan would adhere to the County’s Water Quality 
Management Plan design criteria.  

 
7.2 This comment does not pertain to the adequacy of the traffic and/or biological resources analysis, 

and therefore, no further response is required as part of this Final EIR.  However, please refer to 
the previously prepared Initial Study for the proposed project for a discussion of water quality 
impacts.  As a condition of approval for the proposed project, the applicant will be required to 
apply for a National Pollutant Discharge Elimination System (NPDES) permit from the Lahontan 
Regional Water Quality Control Board.  The Project Applicant would also be required to prepare 
a Storm Water Pollution Prevention Plan (SWPPP).  By following Best Management Practices 
(BMPs) as specified by the NPDES permit and SWPPP during construction, implementation of 
the project would reduce impacts to a level of less than significant. 

 
7.3 The project proposes to improve Ocotillo Way from Deep Creek Road to its eastern terminus.  

The project does not propose to barricade the eastern terminus of Ocotillo Way.  Ocotillo Way 
ends into railroad tracks just east of the project site.  The railroad tracks are elevated 
approximately 10 feet above the street grade.  Therefore, average traffic could not utilize Ocotillo 
Way east of the project site.  Therefore, the project would not inhibit use of Ocotillo Road when 
compared to current conditions. 

 
7.4 Refer to Response 5.12.   Refer to Appendix C of the Final EIR.   
 
7.5 Refer to Response 5.12.  Refer to Appendix C of the Final EIR. 
 
7.6 This comment does not pertain to the adequacy of the traffic and/or biological resources analysis, 

and therefore, no further response is required as part of this Final EIR.  However, as stated in the 
previously prepared Initial Study for the proposed project, the Apple Valley West/Desert Knolls 
Master Plan of Drainage was utilized in the preliminary design of drainage facilities, and, as a 
condition of approval, will be utilized in final design and preparation of project drainage 
facilities. 

 
7.7      This comment does not pertain to the adequacy of the traffic and/or biological resources analysis, 

and therefore, no further response is necessary.  However, as stated in the previously prepared 
Initial Study for the proposed project, the Apple Valley West/Desert Knolls Master Plan of 
Drainage was utilized in the preliminary design of drainage facilities, and, as a condition of 
approval, will be utilized in final design and preparation of project drainage facilities.  In 
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addition, as a condition of approval, the project applicant would be required to submit a 
hydrology and hydraulic report for District approval. 

 
7.8 This comment does not pertain to the adequacy of the traffic and/or biological resources analysis, 

and therefore, no further response is necessary.  However, as stated in the previously prepared 
Initial Study for the proposed project, the Apple Valley West/Desert Knolls Master Plan of 
Drainage was utilized in the preliminary design of drainage facilities, and, as a condition of 
approval, will be utilized in final design and preparation of project drainage facilities. 
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Comment Letter No. 8 
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Response No. 8 
 

Ed Petre 
County of San Bernardino Traffic Division 

 
 
8.1 Refer to Response 7.3. 
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Comment Letter No. 9 
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Response No. 9 

 
Ian Bryant, President  

Deep Creek Agricultural Association 
 
 
9.1 This comment does not pertain to the adequacy of the traffic and/or biological resources analysis, 

and therefore, no further response is necessary.  However, the Draft EIR relied on the most 
recently approved Town of Apple Valley General Plan that was in place during the release of the 
Notice of Preparation for the proposed project.   

 
CEQA Guidelines Section 15125(d) requires that an EIR discuss any inconsistencies between the 
proposed project and applicable general plans and regional plans.  The project site is located 
within unincorporated San Bernardino County.  While project is within the Town of Apple 
Valley’s Sphere of Influence, the Project Applicant is not initiating proceedings for annexation 
into the Town of Apple Valley.  Therefore, the previously prepared Initial Study analyzes the 
proposed project’s consistency with the County of San Bernardino’s General Plan, pursuant to 
CEQA Guidelines Section 15125(d). 

 
9.2 This comment does not pertain to the adequacy of the traffic and/or biological resources analysis, 

and therefore, no further response is necessary.  However, a copy of the 1990 letter in question 
was attached to the Draft EIR as part of Appendix A.  Refer to Appendix A, Notice of Preparation 
and Comment Letters of the Draft EIR for a copy of the 1990 letter referenced. 

 
9.3 This comment does not pertain to the adequacy of the traffic and/or biological resources analysis, 

and therefore, no further response is necessary.   
 
9.4 Refer to Response 7.3. 
 
9.5 This comment does not pertain to the adequacy of the traffic and/or biological resources analysis, 

and therefore, no further response is necessary.  However, air quality impacts were analyzed in 
the previously prepared Initial Study, and all impacts were found to be less than significant after 
the implementation of mitigation measures.  Traffic trips have not changed since the preparation 
of the Initial Study, and therefore, air quality is considered to have been adequately addressed. 

 
9.6 Refer to Response 7.3. 
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Comment Letter No. 10 
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Response No. 10 
 

Raymond Johnson, Esq., AICP  
Johnson and Sedlack 

 
 
10.1 Without additional information as to how the Draft EIR is insufficient, no further response is 

possible. 
 
10.2 The noise analysis included as part of the previously prepared EIR relied on cumulative 

development projections made in the original Traffic Impact Analysis.  Therefore, the noise 
analysis included an assessment of impacts to residences that were anticipated to be built in the 
future.  As stated in the Initial Study, noise impacts associated with the proposed project would 
be less than significant with the implementation of mitigation.  Refer to Section XI, Noise, of the 
Initial Study for additional information. 

 
 Similarly, although the Traffic Impact Analysis was updated since the preparation of the Initial 

Study, the number of trips did not increase or change, and thus, no traffic patterns were changed.  
Therefore, no change in traffic noise has occurred since the originally prepared Initial Study. 

 
10.3 This comment does not pertain to the adequacy of the traffic and/or biological resources analysis, 

and therefore, no further response is necessary.  However, since the preparation of the Mitigated 
Negative Declaration, the County of San Bernardino, as part of a settlement agreement, has 
implemented a Greenhouse Gas Emissions Reduction Plan.  The Greenhouse Gas Emissions 
Reduction Plan includes a reduction target and mitigation measures designed to meet the target.  
All applications for projects within the County would be required to adhere to the mitigation 
measures and reduction measures outlined in the Plan. 

 
 Additionally, the Mojave Desert Air Quality Management District (MDAQMD) submitted a letter 

to the County in response to receiving and reviewing the Draft EIR.  The comment letter stated 
that MDAQMD had no comments on the project. 

 
10.4 This comment does not pertain to the adequacy of the traffic and/ or biological resources analysis, 

and therefore, no further response is necessary.  However, the Draft EIR relied on the most 
recently approved Town of Apple Valley General Plan and County of San Bernardino General Plan 
that was in place during the release of the Notice of Preparation for the proposed project.   

 
CEQA Guidelines Section 15125(d) requires that an EIR discuss any inconsistencies between the 
proposed project and applicable general plans and regional plans.  The project site is located 
within unincorporated San Bernardino County.  While project is within the Town of Apple 
Valley’s Sphere of Influence, the Project Applicant is not initiating proceedings for annexation 
into the Town of Apple Valley.  Therefore, the previously prepared Initial Study analyzes the 
proposed project’s consistency with the County of San Bernardino’s General Plan, pursuant to 
CEQA Guidelines Section 15125(d). 
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Comment Letter No. 11 
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Response No. 11 

 
Ellen Gundling  

Deep Creek Agricultural Association 
 
 
11.1 This comment does not pertain to the adequacy of the traffic and/or biological resources analysis, 

and therefore, no further response is necessary. 
 
11.2 The Superior Court of the State of California, County of San Bernardino, and the Court of Appeal 

determined that the project may have significant environmental effects pertaining to traffic and 
biological resources impacts. Therefore, the County prepared an EIR for the proposed project that 
analyzed only potential traffic and biological resources impacts. The EIR addressed potentially 
significant impacts associated with Transportation and Circulation and Biological Resources 
based upon court direction, written responses to this Notice of Preparation (“NOP”), public and 
agency comments on the NOP, public scoping meeting comments, consultation with potentially 
affected agencies, results of available technical studies, and research conducted throughout the 
EIR process. 

 
11.3 This comment does not pertain to the adequacy of the traffic and/or biological resources analysis, 

and therefore, no further response is necessary. 
 
11.4 Site access to the proposed project is planned at three locations along Deep Creek Road: at 

Ocotillo Way, at “H” Street, and at an additional south project access site, “K” Street.  As 
identified in tables 4.1-7 and 4.1-10 of the Draft EIR, the intersections listed above would operate 
at a LOS B during the AM and PM hours for forecast year 2015 and would operate at LOS B 
during the AM and LOS C during the PM hours for forecast year 2030.  These intersections would 
be fully improved, including paving and constructing designated turn lanes.  

 
11.5 As identified in tables 4.1-7 and 4.1-10 of the Draft EIR, Deep Creek Road at Ocotillo Way, “H” 

Street, and an additional south project access site, “K” Street, would operate at a LOS B during 
the AM and PM hours for forecast year 2015 and would operate at LOS B during the AM and 
LOS C during the PM hours for forecast year 2030.  These intersections would be fully improved, 
including paving and constructing designated turn lanes.   There is no access to the project site 
planned to the south, east, or north of the site.  These roadway designs have been reviewed by 
the County traffic engineer. 

 
11.6 Refer to Response 11.4. 
 
11.7 Several improvements to the intersection of Deep Creek Road and Tussing Ranch Road would 

occur should the project be approved.  Tussing Ranch Road would be paved, and the intersection 
would include a traffic signal and additional turn lanes to improve both the capacity and safety 
of the intersection.  These roadway designs have been reviewed by the County traffic engineer. 
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11.8 It is not anticipated that project generated traffic would utilize the intersection of Tussing Ranch 
Road and Kiowa Road, as access to this intersection would not be directly available from the 
project site.  Improvements to Tussing Ranch Road would not extend to Kiowa Road, and 
therefore, no improvements are planned at the intersection of Tussing Ranch Road and Kiowa 
Road. 

 
11.9 Refer to Response 11.7. 
 
11.10 Roadway design and traffic impact analysis both utilize the concept of a design hour (typically 

represented by normal weekday conditions) that is expected to occur many times (usually 30-50) 
per year.  Flooding would be expected far less frequently.  Any project impact is therefore less 
than significant.  Refer to Chapter 5, Additional Traffic and Biological Resources Related Issues of the 
Draft EIR. 

 
11.11 Several improvements are proposed at the intersection of Bear Valley Road and Deep Creek 

Road.  The construction of improvements at this intersection would decrease the delay times at 
the intersection by providing a traffic signal, additional through lanes that would facilitate more 
efficient travel through the intersection. The traffic signal would result in the reduction of the 
existing delay times at the intersection. The additional through lane would result in an increase of 
capacity for traffic traveling through the intersection, allowing more cars to pass through the 
intersection during each signal cycle, thereby reducing the potential delay for vehicles 
approaching the intersection. 

 

11.12 The construction of improvements at the intersection of Deep Creek Road and Rock Springs Road 
would decrease the delay times at the intersection by providing additional through lanes that 
will facilitate more efficient travel through the intersection. The additional through lanes would 
result in an increase of capacity for traffic traveling through the intersection, allowing more cars 
to pass through the intersection during each signal cycle, thereby reducing the potential delay for 
vehicles approaching the intersection. As based on the South/East Apple Valley Local Area 
Transportation Facilities Plan, the payment of the developer fee by the Project Applicant toward 
the physical improvements at this intersection would reduce impacts.  

 

11.13 Flooding is expected to occur too infrequently to be considered significant to affect the roadway’s 
capacity.  Recent improvements to Rock Springs Road have been designed with improved road 
protection and flow capacity to eliminate the potential of the roadway being washed out and 
therefore impassible for significant periods of time; refer to Appendix C, Traffic Impact Analysis.  
Roadway design and traffic impact analysis both utilize the concept of a design hour (typically 
represented by normal weekday conditions) that is expected to occur many times (usually 30-50) 
per year.  Flooding would be expected far less frequently.  Any project impact is therefore less 
than significant.  Refer to Chapter 5, Additional Traffic and Biological Resources Related Issues of the 
Draft EIR for additional information. 

 

11.14 Pursuant to the Traffic Impact Fee Program, the County collects fees from new development to 
not only cover the developments fair share of needed local roadway improvements needed to 
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maintain adequate levels of service throughout the County, but also collects fees to defray the 
cost of certain regional roadway improvements necessitated by the demand created by new 
development. 

 

11.15 The Draft EIR fully analyzed all potential biological resources impacts as required by CEQA.  
Refer to the revised and recirculated Chapter 3.2, Biological Resources, of the Draft EIR for 
additional information.   

11.16 Refer to Response 5.1.   

11.17 Refer to Response 5.1. 

 Impacts to coyotes were not analyzed as part of the Draft EIR, as common coyotes are not defined 
as a State and/or Federal listed endangered or threatened species.  Therefore, analysis of coyotes 
is not required as part of CEQA. 

11.19 In addition, all migratory bird species that are native to the U.S. or its territories are protected 
under the Federal Migratory Bird Treaty Act (MBTA), as amended under the Migratory Bird 
Treaty Reform Act of 2004 (FR Doc. 05-5127; USFWS 2004). The MBTA is generally protective of 
migratory birds but does not actually stipulate the type of protection required. In common 
practice, USFWS places restrictions on disturbances allowed near active raptor nests.  

Mitigation Measure BIO-9 of the revised and recirculated Chapter 4.2, Biological Resources of the 
Draft EIR requires that all grubbing, brushing, and/or tree removal be conducted outside of the 
State identified nesting season (February 15 through September 1).  The site would be evaluated 
by a qualified biologist prior to initiation of ground disturbance to determine the presence or 
absence of nesting birds.  Bird nests would be avoided during the nesting season.   

 
11.20 This comment does not pertain to the adequacy of the traffic and/or biological resources analysis, 

and therefore, no further response is necessary. 
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Comment Letter No. 12 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

 

12.1 



DEEP CREEK PROJECT   2.0 RESPONSES TO COMMENTS  
Final EIR  

 
 

County of San Bernardino                                                                                                                              July 2011 
 
  51 

Response No. 12 
 

R.M. Lenhert, DVM 
Apple Valley, CA  

 
 

12.1 This comment does not pertain to the adequacy of the traffic and/or biological resources analysis, 
and therefore, no further response is necessary.  However, the County Environmental Health 
Services Department requires percolation tests to determine compliance siting criteria for the use 
of individual septic tank disposal systems.  Adherence to applicable requirements pertaining to 
the design, siting, construction, and maintenance of septic systems would reduce potential 
impacts to less than significant. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



DEEP CREEK PROJECT   2.0 RESPONSES TO COMMENTS  
Final EIR  

 
 

County of San Bernardino                                                                                                                              July 2011 
 
  52 

Comment Letter No. 13 
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Response No. 13 
 

Patricia Turner 
Apple Valley, CA 

 

13.1 This comment does not pertain to the adequacy of the traffic and/or biological resources analysis, 
and therefore, no further response is necessary. However, the project would require the 
construction of a drainage corridor to handle onsite stormwater runoff.  In addition, curbs and 
gutters would be required as part of development to direct stormwater flows.  Adherence to 
these standards and the SWPPP would reduce potential impacts to a level of less than significant. 

 

The County Environmental Health Services Department requires percolation tests to determine 
compliance siting criteria for the use of individual septic tank disposal systems.  Adherence to 
applicable requirements pertaining to the design, siting, construction, and maintenance of septic 
systems would reduce potential impacts to less than significant. 

 

13.2 Improvements to local and regional roads would be constructed as part of the proposed project.  
Refer to Table 4.1-11, Cumulative Roadway Improvement Summary (2030) in Chapter 4.1 of the Draft 
EIR. 

 Flooding is expected to occur too infrequently to be considered significant to affect the roadway’s 
capacity.  Recent improvements to Rock Springs Road have been designed with improved road 
protection and flow capacity to eliminate the potential of the roadway being washed out and 
therefore impassible for significant periods of time; refer to Appendix C, Traffic Impact Analysis.  
Roadway design and traffic impact analysis both utilize the concept of a design hour (typically 
represented by normal weekday conditions) that is expected to occur many times (usually 30-50) 
per year.  Flooding would be expected far less frequently.  Any project impact is therefore less 
than significant.  Refer to Chapter 5, Additional Traffic and Biological Resources Related Issues of the 
Draft EIR for additional information.   

 

13.3 This comment does not pertain to the adequacy of the traffic and/or biological resources analysis, 
and therefore, no further response is necessary. 

 

13.4 This comment does not pertain to the adequacy of the traffic and/or biological resources analysis, 
and therefore, no further response is necessary. 
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Comment Letter No. 14 
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Response No. 14 
 

Ellen Gundling 
Apple Valley, CA 

 

14.1 This comment does not pertain to the adequacy of the traffic and/or biological resources analysis, 
and therefore, no further response is necessary. 

 

14.2 This comment does not pertain to the adequacy of the traffic and/or biological resources analysis, 
and therefore, no further response is necessary. 
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SCREENCHECK 
FINAL 

ENVIRONMENTAL IMPACT REPORT 
SCH No. 2005071104 

 
 

DEEP CREEK PROJECT 
 
 

 

 

 

RECIRCULATED CHAPTER 4.2, 
BIOLOGICAL RESOURCES COMMENT 

LETTERS 
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Comment Letter No. 15 
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Response No. 15 
 

Scott Morgan, Acting Director 
Governor’s Office of Planning and Research 

 
 
15.1 This letter is from the Governor’s Office of Planning and Research, State Clearinghouse and 

Planning Unit.  It confirms the project’s compliance with the State Clearinghouse review 
requirements for draft environmental documents, pursuant to the California Environmental 
Quality Act (CEQA). 
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Comment Letter No. 16 
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Response No. 16 
 

Dave Singleton, Program Analyst 
Native American Heritage Commission 

 
 
16.1 Refer to Response 3.1. 
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Comment Letter No. 17 
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Response No. 17 
 

Tonya Moore, Senior Environmental Scientist 
Department of Fish and Game  

 
 
17.1 Clarification has been added to Mitigation Measure BIO-4.  Refer to Section 3.0, Errata, of this 

document.  
 
17.2 As stated in the recirculated and revised Chapter 4.2, Biological Resources, of the Draft EIR, 

implementation of the proposed project would not result in significant and unavoidable impacts.  
Therefore, a Take Permit is not required.  Refer to recirculated and revised Chapter 4.2, for 
additional information. 

 
17.3 Refer to Response 5.10. 
 
17.4 Subsequent to the preparation of the recirculated and revised Chapter 4.2, Biological Resources, a 

Jurisdictional Delineation Update, dated February 18, 2011, was prepared for the proposed 
project site.  As stated in the Jurisdictional Delineation Update, approximately .10 acre of CDFG 
unvegetated jurisdictional drainage is located onsite.  Therefore, the project applicant will be 
required to consult with and successfully obtain a CDFG Streambed Alteration Agreement 
(SAA).  
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Comment Letter No. 18 
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18.2 

18.1 

18.3 
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18.5 

18.4 

18.6 
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18.8 
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18.9 
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18.11 



DEEP CREEK PROJECT   2.0 RESPONSES TO COMMENTS  
Final EIR  

 
 

County of San Bernardino                                                                                                                              July 2011 
 
  74 

 

 

18.11 
Cont. 
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Response No. 18 
Raymond Johnson, Esq. AICP 

Johnson & Sedlack Attorneys at Law  
  

 

18.1 CEQA requires a lead agency to analyze impacts to sensitive, threatened, and/or endangered 
species.  While the Draft EIR does state that existing biological resources that are present on the 
site would largely be eliminated with project implementation, that does not imply that all or any 
of those resources are sensitive, threatened, or endangered.  Implementation of Mitigation 
Measures BIO-1 through BIO-10 would reduce impacts to sensitive, threatened, or endangered 
species to a level of less than significant.  Refer to the recirculated and revised Chapter 4.2, 
Biological Resources, of the Draft EIR.   

18.2 Joshua trees are not a Federally or State protected endangered species, threatened species, or 
species of concern; however, they are a biologically valuable resource to wildlife in the region 
and are hence regulated under the County Development Code Ordinance prohibiting the 
removal of Joshua trees without a required finding by the review authority concerning the tree’s 
location or condition (Section 88.01.050).  This Ordinance also requires that all transferable Joshua 
trees that are proposed for removal be transplanted or stockpiled for future transplanting 
whenever possible.  As a condition of approval, the project applicant would be required to 
comply with the County of San Bernardino Desert Native Plant Protection Ordinance. The 
removal of any trees listed under Section 88.01.060 would be required to comply with Section 
88.01.050, which requires the project applicant to apply for a Tree or Plant Removal Permit prior 
to removal from the project site.  CEQA does not require the inclusion of all conditions of 
approval as mitigation within the EIR. 

18.3 As stated in recirculated and revised Chapter 4.2, Biological Resources, of the Draft EIR, none of the 
plant communities were identified during the site visit.  While these species have historically 
occurred onsite, grazing and onsite agricultural uses is most likely the cause of the disappearance 
of the species.  Therefore, no significant impacts would occur. 

18.4 As stated in Mitigation Measure BIO-5 of the recirculated and revised Chapter 4.2, Biological 
Resources, of the Draft EIR, prior to ground disturbance, focused breeding season surveys for 
burrowing owl shall be conducted in accordance with Guidelines approved by CDFG.  If, and 
only if, burrowing owls are observed during the surveys, then a Burrowing Owl Mitigation and 
Monitoring Plan shall be submitted to CDFG for review and approval.  If no burrowing owls are 
observed during the survey, no additional coordination with CDFG would be necessary. 

18.5 Refer to Response 17.1.  It should also be noted that CDFG submitted a letter on the recirculated 
and revised Chapter 4.2, Biological Resources.   

18.6 As stated in the Draft EIR, the cumulative impacts associated with the proposed project and 
surrounding areas where similar types of development are occurring or proposed would be 
considered potentially significant due to a loss of biological habitat within the Victor Valley 
region (associated with development), and a potential threat to the threatened, endangered, and 
special status species that depend on these resources.  In addition, the lack of an adopted 
comprehensive habitat mitigation plan (West Mojave Plan) further compounds the potential for 
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habitat and species losses within the Victor Valley region.  Once this Plan is adopted by Federal, 
State, and local agencies, it is anticipated that cumulative impacts to biological resources within 
the Victor Valley would be better defined and mechanisms to reduce habitat loss would be in 
place; further reducing these impacts.   In this regard, cumulative impacts associated with 
biological resources are considered adverse but not significant with implementation of the 
proposed project.  Though the impacts may alter existing local conditions, they would not 
substantially diminish, or result in the permanent loss of an important resource on a population.  
In addition, refer to Response 18.2. 

18.7 This comment does not pertain to the adequacy of the recirculated and revised Chapter 4.2, 
Biological Resources of the Draft EIR.  However, refer to Response 6.1. 

18.8 This comment does not pertain to the adequacy of the recirculated and revised Chapter 4.2, 
Biological Resources of the Draft EIR.  However, refer to Response 10.4. 

18.9 Biological impacts related to implementation of the proposed project were fully analyzed in the 
recirculated and revised Chapter 4.2, Biological Resources of the Draft EIR.  As stated in the 
recirculated and revised Chapter 4.2, Biological Resources, no significant and unavoidable impacts 
would occur to biological resources. 

18.10 This comment does not pertain to the adequacy of the recirculated and revised Chapter 4.2, 
Biological Resources of the Draft EIR.   However, project impacts associated with land use were 
analyzed previously in the Mitigated Negative Declaration prepared for the project on November 
22, 2005.  As stated in the judgement, with respect to all other allegations beyond biological 
resources and traffic of Deep Creek in the Action (including land use), the Court ruled in favor of 
the County.  Therefore, land use impacts are not required to be analyzed again. 

18.11 This comment does not pertain to the adequacy of the recirculated and revised Chapter 4.2, 
Biological Resources of the Draft EIR.   However, as stated in Chapter 6, Growth Inducing Effects of 
the Draft EIR, implementation of the proposed project would result in less than significant 
growth inducing impacts, since it would remove only a few obstacles to growth in the form of a 
drainage corridor, water line, and traffic infrastructure improvements.   Implementation of the 
proposed project would also only marginally increase the population and would marginally 
increase economic expansion.  Therefore, implementation of the proposed project would create 
less than significant growth-inducing impacts. 

18.13 This comment does not pertain to the adequacy of the recirculated and revised Chapter 4.2, 
Biological Resources of the Draft EIR.   However, each of the alternatives were carefully selected to 
be compliant and consistent with the requirements of Section 15126.6 of the CEQA Guidelines.   
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Comment Letter No. 19 
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19.5 

19.6 

19.2 
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Response No. 19 
Ian Bryant, President 

Deep Creek Agricultural Association  
  

 

19.1 This comment does not pertain to the adequacy of the recirculated and revised Chapter 4.2, 
Biological Resources of the Draft EIR.  However, many of the parcels, particularly further east and 
further west of the project site are approximately 2.5 to 5 acres in size.  The description of the 
surrounding land uses in the recirculated and revised Chapter 4.2, Biological Resources, is not 
intended to be construed as parcel sizes directly adjacent to the project site.  In general, parcel 
sizes in the vicinity of the project site are approximately 2.5 to 5 acres in size. 

19.2 The description of chain link fencing onsite was an oversight.  The project site currently contains 
barbed wire fencing around the entire site.  Refer to Section 3.0, Errata, of this document. 

19.3 The commentor is correct that the bluff was previously graded to a 2 to 1 ratio, per County 
standards.  As stated in the recirculated and revised Chapter 4.2, Biological Resources of the Draft 
EIR, walls bisect the property in an east-west direction.  While these walls may allow the 
movement of some wildlife, the site is comprised of fallow field, a bluff or eroded cliff, desert 
dune habitat, and a knoll with Joshua tree woodland habitat.  Based on irrigation equipment and 
residual furrows, the majority of the property appears to have been cultivated in the past, except 
the southeastern knoll, which doesn’t appear to have ever been tilled. More recently, the property 
has been heavily grazed, apparently by the adjacent cattle farm to the south.  The quality of the 
habitat within the project area ranges from moderate to highly disturbed.  The general 
disturbances on site have occurred from regular discing for agriculture and/or weed abatement 
and grazing.  In addition to the disturbed nature of the site, and the lack of suitable habitat, the 
wall further inhibits general wildlife movement. 

19.4 Domestic pet food can attract wild animals.  However, these animals are generally larger in 
nature, such as coyotes, which are not endangered species.  In addition, as stated above, the 
disturbed nature of the site and lack of suitable habitat for species generally inhibits wildlife 
movement across the site. 

19.5 As stated above, domestic pet food (including cattle feed) can attract wild animals.  However, 
these animals are generally larger in nature, such as coyotes, which are not endangered species.  
In addition, as stated above, the disturbed nature of the site and lack of suitable habitat for 
species generally inhibits wildlife movement across the site. 

19.6 Refer to Responses 19.3 through 19.5. 
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3.0  ERRATA 
DRAFT PROJECT EIR TEXT 

Changes to the Draft EIR are noted below.  Underlining indicates additions to the text; striking indicates 
deletions  to  the  text.      The  changes  to  the  Draft  EIR  do  not  affect  the  overall  conclusions  of  the 
environmental document. These errata reflect minor County staff and agency initiated technical questions 
to the Draft EIR. These clarifications and modifications are not considered to result in any new or more 
severe  impacts  than  identified  in  the Draft  EIR,  and  are  not  otherwise  deemed  to warrant Draft  EIR 
recirculation pursuant to CEQA Guidelines §15088.5.  Changes are listed by page and where appropriate 
by paragraph.  Added or modified text is shown by underlining (example) while deleted text is shown by 
striking (example). 

 

Chapter 4.2, BIOLOGICAL RESOURCES 

Page 4.2-34, Mitigation Measure BIO-4 

Mitigation Measure BIO‐4  The developer shall mitigate  for  impact  to  the desert  tortoise 
and/or Mohave  ground  squirrel  by  purchase  of  credits  an  a 
habitat conservation bank approved for each/both species. The 
amount, location, and condition of any such property shall be 
established  through  consultation  with  and  approval  by  the 
United  States  Fish  and Wildlife  Service  and  the  California 
Department  of  Fish  and  Game.  As  established  through 
consultation  with  the  agencies,  the  developer  shall  provide 
funds  (e.g.,  endowment)  to  contribute  to  the maintenance  of 
mitigation lands. Prior to the issuance of grading permits, the 
developer  shall  provide  to  the  county  evidence  that  it  has 
satisfactorily  met  the  permit  and/or  other  requirements 
established by either agency.A focused trapping survey will be 
conducted for both desert tortoise and Mohave ground squirrel 
prior  to  any  ground  disturbing  activities  in  order  to 
conclusively  rule  out  the presence  of  these  species  onsite.  If 
either desert tortoise and/or Mohave ground squirrel is found 
within  the project  area during  they  survey  consultation with 
USFWS  under  the  federal  Endangered  Species  Act  and  the 
CDFG  review under Section 2081 of  the state Fish and Game 
Code must be initiated. This may consist of a 2081 Take Permit 
or a 2080.1 Consistency Determination where the CDFG finds 
that the Biological Opinion issued by the USFWS satisfies all 
the mitigation requirements for the CDFG. The applicant will 
comply with all conditions and mitigation measures  imposed 
by  the agency  issuing  the  take permit,  including contribution 
purchasing conservation credits. 
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Page 4.2-35, Mitigation Measure BIO-5 

Mitigation Measure BIO‐5  Prior to any ground disturbance and at the appropriate time of 
year (February 1 through August 31), focused breeding season 
surveys  for burrowing owl  shall be  conducted  in  accordance 
with  the  Burrowing  Owl  Survey  Protocol  and  Mitigation 
Guidelines    approved  by  CDFG  (the  “Protocol”),  as  then 
applicable.  If  burrowing  owls  are  observed  during  those 
surveys,  a  Burrowing  Owl Mitigation  and Monitoring  Plan 
(the  “Plan”)  shall  be  submitted  to  CDFG  for  review  and 
approval prior  to  relocation of owls.   The Plan shall describe 
any proposed relocation and monitoring plans.  The Plan shall 
include the number and location of occupied burrow sites and 
details on adjacent or nearby suitable habitat available to owls 
for  relocation.    If  no  suitable  habitat  is  available  for  nearby 
relocation, details  regarding  the  creation of artificial burrows 
(numbers,  location,  and  types  of  burrows)  shall  also  be 
included  in  the Plan.   The Plan  shall  also describe proposed 
off  site  areas  to  compensate  for  impacts  to  burrowing 
owls/occupied  burrows  at  the  project  site.    No  ground 
disturbing activities will take place prior  to CDFG’s approval 
of the Plan. 

Page 4.2-39, #1 

1. Chain link Barbed wire fencing was installed around the portion of the property used for grazing. 
This  fencing would  impede movement  across  the  site  by  coyotes,  bobcats,  skunks,  and  other 
common local wildlife. 

Chapter 10, ORGANIZATIONS AND PERSONS CONSULTED 

 

Page 10.0-1, Third Heading 

 

COMMENTING AGENCIES 
 

CALIFORNIA PUBLIC UTILITIES COMMISSION 
320 West 4th Street 
Los Angeles, CA 90013 
Contact:  Rosa Munoz, PE 

 

 

 

 



 
 
 
 

 
SUPPLEMENTAL  

RESPONSES  
TO  

COMMENTS  
INFORMATION  

 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 



 
 



DEEP CREEK PROJECT         4.0 SUPPLEMENTAL RESPONSES TO COMMENTS INFORMATION  
Final EIR  

 
 

County of San Bernardino                                                                                                                                         July 2011 
 
  S-1 

The purpose of this section is to add additional clarification and information to certain previously addressed 
Responses to Comments.  Not all Responses to Comments have added clarification, and therefore, were wholly 
answered in the previous section. 

 
17.1 Clarification has been added to Mitigation Measure BIO-4.  Refer to Section 3.0, Errata, of this 

document.  

The commentor correctly notes that Mohave Ground Squirrel and desert tortoise are not 
presently available through the West Mojave Plan, which is currently restricted to use by federal 
agencies.  Conservation lands can, however, be purchased independent of the West Mojave Plan 
subject to CDFG or USFWS approval in conjunction with a take permit.   The essential point is 
that Recirculated Chapter 4.2 of the EIR concluded that the Project site does not contain suitable 
habitat for the Mohave ground squirrel and no desert tortoises were found  on site.  Out of an 
abundance of caution, a focused trapping survey will be conducted for each species prior to any 
ground disturbing activities in order to conclusively rule out the presence of these species on site.  
If either species is found within the project area during they survey consultation with USFWS 
under the federal Endangered Species Act and the CDFG review under Section 2081 of the state 
Fish and Game Code must be initiated. This may consist of a 2081 Take Permit or a 2080.1 
Consistency Determination where the CDFG finds that the Biological Opinion issued by the 
USFWS satisfies all the mitigation requirements for the CDFG. The applicant will comply with all 
conditions and mitigation measures imposed by the agency issuing the take permit, including 
contribution purchasing conservation credits. 

 

17.2 As stated in the recirculated and revised Chapter 4.2, Biological Resources, of the Draft EIR, 
implementation of the proposed project would not result in significant and unavoidable impacts.  
Therefore, a Take Permit is not required.  Refer to recirculated and revised Chapter 4.2, for 
additional information. 

As the commentor notes, California Fish and Game Code Section 2080 provides that “[n]o person 
shall import into this state, export out of this state, or take, possess, purchase, or sell within this 
state, any species, or any part or product thereof, that the commission determines to be an 
endangered species or a threatened species.”  Under Section 86 of the Fish and Game Code, 
“Take" means: hunt, pursue, catch, capture, or kill, or attempt to hunt, pursue, catch, capture, or 
kill.” As identified in Section 4.2 of Revised Chapter 4.2, a total of 44 sensitive plant and wildlife 
species were identified as being known to exist, may exist, or have been seen in the vicinity of the 
project site. After a general site survey was conducted, it was determined that species specific 
surveys were necessary for eight species because potential suitable habitat was found on the 
project site.  Specifically, the project site was surveyed for the presence or absence of Booth's 
evening primrose desert cymopterus, short-joint beavertail, prairie falcon, desert tortoise, Mojave 
River vole, Mohave ground squirrel, and burrowing owl.  The remaining 36 species were not 
found to have suitable habitat onsite and, therefore, were not surveyed. As stated in Revised 
Chapter 4.2, the proposed project site is not occupied by any of the eight identified species, nor 
does it contain suitable habitat for seven of the eight.  With respect to the desert tortoise and 
Mohave ground squirrel, refer to Mitigation Measures BIO-1 through BIO-4. The proposed 
project may disrupt the integrity or continuity of habitat suitable for the borrowing owl. 
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Mitigation Measures BIO-5 and BIO-6 would reduce those impacts to a level of less than 
significant. In addition, the Project applicant has agreed to make the following revisions to 
Mitigation Measure BIO-5 in order to ensure that all feasible steps are taken to reduce any 
possible impacts: 

BIO-5: Prior to any ground disturbance and at the appropriate time of year (February 1 through 
August 31), focused breeding season surveys for burrowing owl shall be conducted in 
accordance with the Burrowing Owl Survey Protocol and Mitigation Guidelines 
approved by CDFG (the “Protocol”), as then applicable. If burrowing owls are observed 
during those surveys, a Burrowing Owl Mitigation and Monitoring Plan (the “Plan”) 
shall be submitted to CDFG for review and approval prior to relocation of owls. The Plan 
shall describe any proposed relocation and monitoring plans. The Plan shall include the 
number and location of occupied burrow sites and details on adjacent or nearby suitable 
habitat available to owls for relocation. If no suitable habitat is available for nearby 
relocation, details regarding the creation of artificial burrows (numbers, location, and 
types of burrows) shall also be included in the Plan. The Plan shall also describe 
proposed off site areas to compensate for impacts to burrowing owls/occupied burrows 
at the project site. No ground disturbing activities will take place prior to CDFG’s 
approval of the Plan. 

 

17.4 Subsequent to the preparation of the recirculated and revised Chapter 4.2, Biological Resources, a 
Jurisdictional Delineation Update, dated February 18, 2011, was prepared for the proposed 
project site.  As stated in the Jurisdictional Delineation Update, approximately .10 acre of CDFG 
unvegetated jurisdictional drainage is located onsite.  Therefore, the project applicant will be 
required to consult with and successfully obtain a CDFG Streambed Alteration Agreement 
(SAA). 

 
Subsequent to the preparation of the Revised Chapter 4.2, a Jurisdictional Delineation Update, 
dated February 18, 2011, was prepared for the proposed project site.  Drainage for the Project site 
was mapped to indicate the extent of the drainage using the presence of benches, drift, and 
change in particle size distribution. One drainage area was noted within the boundaries of the 
project site, flowing from the southeast corner of the site. No water was present within the 
ephemeral drainage during the site visit; however, evidence of hydrology was noted. The 
drainage ranged in width from 10 to 20 feet, and measured approximately 265 feet in total length. 
The drainage appears to sheet flow across the project site and is considered isolated. 

 
Based on the results of the February 18, 2011, field observation, it has been determined that 
approximately 0.10-acre of Regional Water Quality Control Board (“Regional Board”) and 
California Department of Fish and Game (“CDFG”) unvegetated jurisdictional drainage is 
located on-site. Due to the isolated nature of the drainage, no Corps of Engineers (“Corps”) 
jurisdiction is located on-site. Refer to Table 1, Appendix “C” to Revised Chapter 4.2, for a 
summary of the jurisdictional acreages on-site.   
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Prior to commencement of any construction activities within the delineated jurisdictional areas, 
the applicant will consult with and obtain any necessary approvals from the Regional Board and 
CDFG. These approvals are required as a result of the determination that approximately 0.10 
acres of jurisdictional drainage is located on site.  However, the Revised Chapter 4.2, which 
included within its scope the delineated 0.10 acres, found that there would be no impacts to 
biological resources as a result of the proposed project. Therefore, while the consultation and 
approvals are required as mitigation for the loss of the 0.10 acres of jurisdictional drainage, they 
are not required as mitigation for potentially significant impacts on biological resources 
 

18.5 Refer to Response 17.1.  It should also be noted that CDFG submitted a letter on the recirculated 
and revised Chapter 4.2, Biological Resources.   

The commentor correctly notes that Mohave Ground Squirrel and desert tortoise are not 
presently available through the West Mojave Plan, which is currently restricted to use by federal 
agencies.  Conservation lands can, however, be purchased independent of the West Mojave Plan 
subject to CDFG or USFWS approval in conjunction with a take permit.   The essential point is 
that Recirculated Chapter 4.2 of the EIR concluded that the Project site does not contain suitable 
habitat for the Mohave ground squirrel and no desert tortoises were found  on site.  Out of an 
abundance of caution, a focused trapping survey will be conducted for each species prior to any 
ground disturbing activities in order to conclusively rule out the presence of these species on site.  
If either species is found within the project area during they survey consultation with USFWS 
under the federal Endangered Species Act and the CDFG review under Section 2081 of the state 
Fish and Game Code must be initiated. This may consist of a 2081 Take Permit or a 2080.1 
Consistency Determination where the CDFG finds that the Biological Opinion issued by the 
USFWS satisfies all the mitigation requirements for the CDFG. The applicant will comply with all 
conditions and mitigation measures imposed by the agency issuing the take permit, including 
contribution purchasing conservation credits. 

 

18.6 As stated in the Draft EIR, the cumulative impacts associated with the proposed project and 
surrounding areas where similar types of development are occurring or proposed would be 
considered potentially significant due to a loss of biological habitat within the Victor Valley 
region (associated with development), and a potential threat to the threatened, endangered, and 
special status species that depend on these resources.  In addition, the lack of an adopted 
comprehensive habitat mitigation plan (West Mojave Plan) further compounds the potential for 
habitat and species losses within the Victor Valley region.  Once this Plan is adopted by Federal, 
State, and local agencies, it is anticipated that cumulative impacts to biological resources within 
the Victor Valley would be better defined and mechanisms to reduce habitat loss would be in 
place; further reducing these impacts.   In this regard, cumulative impacts associated with 
biological resources are considered adverse but not significant with implementation of the 
proposed project.  Though the impacts may alter existing local conditions, they would not 
substantially diminish, or result in the permanent loss of an important resource on a population.  
In addition, refer to Response 18.2. 
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The comment incorrectly characterizes the conclusions of Revised Chapter 4.2 of the EIR. First, 
Joshua trees are not a Federally or State protected endangered species, threatened species, or 
species of concern; they are, however, a biologically valuable resource to wildlife in the region 
and are hence regulated under the County Development Code Ordinance prohibiting the 
removal of Joshua trees without a required finding by the review authority concerning the tree’s 
location or condition (Section 88.01.050).  This Ordinance also requires that all transferable Joshua 
trees that are proposed for removal be transplanted or stockpiled for future transplanting 
whenever possible.  As a condition of approval, the project applicant will be required to comply 
with the County of San Bernardino Desert Native Plant Protection Ordinance. The removal of 
any trees listed under Section 88.01.060 would be required to comply with Section 88.01.050, 
which requires the project applicant to apply for a Tree or Plant Removal Permit prior to removal 
from the project site.  CEQA does not require the inclusion of all conditions of approval as 
mitigation within the EIR. 

In addition, the discussion of the West Mojave Plan was included in the Revised Chapter 4.2 to 
describe the regional context and planning activities that impact the analysis of cumulative 
impacts.  The EIR did not rely on the West Mojave Plan in concluding that the Project’s 
cumulative impacts would be less than significant. That conclusion is based on an evaluation of 
whether the Project’s potential impact on biological resources would be substantial in light of 
both the resources themselves and how the resource fit into a regional or local context. 
Substantial impacts would be those that substantially diminish or result in the loss of an 
important biological resource, or those that would conflict with local, State, and/or Federal 
resource conservation plans, goals, or regulations. Impacts can be locally adverse but not 
significant because, although they would result in an adverse alteration of existing conditions, 
they would not substantially diminish or result in the permanent loss of an important resource on 
a population- or region-wide basis. Thus, Revised Section 4.2 concluded that while the Project 
may adversely alter existing conditions, to the extent that the character of the Project site will be 
changed, it would not substantially diminish or result in the permanent loss of an important 
resource on a population- or region-wide basis. 

 

 

 

 

 

 

 

 

 

 




